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18 RULES OF CRIMINAL PROCEDURE

If the defendant is in custody or has given bail and ,2 jurors do not concur in finding
an indictment, the foreman shall so report to the cou:rt in writing forthwith.
Advisory Committee's Note

Subdivision (d).-The amendment makes it clear that recording devices may
be used to take evidence at grand jury sessions.

Subdivision (e).-The amendment makes it clear that the operator of a record-
ing device and a typist who transcribes recorded testimony are bound to the obli-
gation of secrecy.

Subdivision (f).-A minor change conforms the language to what doubtless is
the practice. The need for a report to the court that no indictment has been
found may be present even though the defendant has not been "held to answer."
If the defendant is in custody or has given bail, some official record should be
made of the grand jury action so that the defendant can De released or his bail
exonerated.

RULE 7. THE INDICTMENT AND THE INFORMATION

(f) Bill of Particulars. The court for cause may direct the filing of a bill of
particulars. A motion for a bill of particulars may be made only before a-raign-
ment or within ten days after arraignment or at such other later time bei are or
after arraignment as may be prescribed by rule or order as the court may permit.
A bill of particulars may be amended at any time subject to such conditions as
justice requires.

Advisory committee's note
The amendment to the first sentence eliminating the requirement of a showing

of cause is designed to encourage a more liberal attitude by the courts toward
hills of particulars without taking away the discretion which courts must have in
dealing with such motions in individual cases. For an illustration of wise use
of this discretion see the opinion by Justice Whittaker written when he was a
district judge in United States v:-Smith, 16 F.R.D. 372 (W.D. Mo. 1954).

The amendment to the second sentence gives discretion to the court to permit
late filing of motions for bills of particulars in meritorious cases. Use of late
motions for the purpose of delaying trial should not, o. course, be permitted.
The courts have not been agreed as to their power to accept late motions in the
absence of a local rule or a previous order. See United States v. Miller, 217 F.
Supp. 760 (E.D. Pa. 1963); United States v. Taylor 25 F.R.D. 225 (E.D. N.Y.
1960); United States v. Sterling, 122 F. Supp. 81 (k.D. Pa. 1954) (all taking a
limited view of the power of the court). But cf. United States v. Brown, 179 F.
Supp. 893 (E.D. N.Y. 1959) (exercising discretion to permit an out of time motion.

RULE 11. PLEAS

A defendant may plead not guilty, guilty or, with the consent of the court,
nolo contendere. The court may refuse to accept a plea of guilty, and shall not
accept the such plea or a plea of nolo contendere-without first addressing the defend-
ant personally and determining that the plea is made voluntarily with under-
standing of the nature of the charge. and the consequences of the plea. If a defend-
ant refuses to plead or if the court refuses to accept a plea of guilty or if a defend-
ant corporation fails to appear, the court shall enter a plea of not guilty. The
court shall not enter a judgment upon a plea of guilty unless it is satisfied that there
is a factual basis for the plea.

Advisory CommitteC's Note
The great majority of all defendants against whom indictments or informa-

tions are filed in the federal courts plead guilty. Only comparatively smail
number go to trial. See United States Attorneys Statistical Report, Fiscal Year
1964, p. 1. The fairness and adequacy of the procedures on acceptance of pleas
of guilty are of vital importance in according equal justice to all in the federal
courts.

Three changes are made in the second sentence. The first change makes it
clear that before accepting either a plea of guilty or nolo contendere the court
must determine that the plea is made voluntarily with understanding of the
nature of the charge. The second change expressly requires the court to address
the defendant personally in the course of determining that the plea is made volun-
tarilv and with understanding of the nature of the charge. The reported cases
reflect some confusion over this matter. Compare United States v. Diggs, 304
F. 2d 929 (6th Cir. 1962); Domenica v. United States, 292 F. 2d 48:3 (Ist Cir. 1961);
Gundlach v. United States. 262 F. 2d 72 (4th Cir. 1958), cert. den., 360 U.S. 904
(1959: anid Julian %-. United States, 236 F. 2d 155 (6th Cir. 1956), which contain
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the implication that personal interrogation of the defendant is the better practice
eVVeI when he is represented by counsel, with .1leeks v. United States, 298 F. 2d
204 (5th Cir. 1962): Aunlety i. United States, 294 F. 2d 579 (10th Cir. 1961), {.
cert. den., 368 U.S. 991 (1962); and United States v. Von der Heide, 169 F. Supp.
560 (D.D.C. 1959).

The third change in the second sentence acds the words "and the consequences
of his plea" to state what clearly is the law. See, e.g., Von Moltke v. Gillies,
:332 U. 708, 724 (1948); r'erphevel v. United States, 274 U.S. 220, 223 (1927);
Munich v. United States, 337 F. 2d 356 (9th Cir. 1964); Pilkington v. United States,315 F. 2d 204 (4th Cir. 1963); Smith v. United States, 324 F. 2d 436 (D.C. Cir. 51963); but cf. Mlfarvel v. United States, 335 F. 2d 101 (5th Cir. 1964).

A new sentence, is added at the end of the rule to impose a duty on the court
in cases where the defendant pleads guilty to satisfy itself that there is a factual
basis for the plea before entering judgment. The court should satisfy itself, byinquiry of the defendant or the attorney for the government, or by examining the
presentence report, or otherwise, that the conduct which the defendant admitsconstitutes the offense charged in the indictment or information or an offenseincluded therein to which the defendant has pleaded guilty. Such inquiry should,
e.g., protect a defendant who is in the position of pleading voluntarily with an A
understanding of the nature of the charge but without realizing that his conduct
does not actually fall within the charge. For a similar requirement see Mich.
Stat. Ann § 28.1058 (1954); Mich. Sup. Ct. Rule 35A; In re Vralle, 364 Mich. 471,
110 N.W. 2(1 673 (1961); People v. Barrows, 358 Mich. 267, 99 N.W. 2d 347
(1959); People v. Bum pus, 355 Mich. 374, 94 N.W. 2d 854 (1959); People v.
Coates, 337 Mich. 56, 59 N.W. 2d 83 (1953). See also Stinson v. United States,
316 F. 2cd 554 (5th Cir. 1963). The normal consequence of a determination that
there is not a factual basis for the plea would be for the court to set aside the plea
and enter a plea of not guilty.

For a variety of reasons it is desirable in some cases to permit entry of judgment
upon a plea of nolo contendere without inquiry into the factual basis for the plea.
The new third sentence is not, therefor, made applicable to pleas of nono con-
tendere. It is not intended by this omission to reflect. any view upon the effect
of a plea of nolo contenders in relation to a plea of guilty. That problem has
been dealt with by the courts. See, e.g., Lott v. United States, 367 U.S. 421,
426 (1961).

RULE 14. RELIEF FROM PREJUDICIAL JOINDER

If it appears that a defendant or the government is prejudiced by a joinder of
offenses or of defendants in an indictment or information or by such joinder fortrial together, the court may order an election or separate trials of counts, grant
a severance of defendants or provide whatever other relief justice requires. In
ruling on a motion by a defendant for severance the court may order the attorney for
the government to deliver to the court for inspection in camera any statements or con-
fessions made by the defendants which the government intends to introduce in evidence
at the trial.

A dvisory Committee's Note
A defendant may be prejudiced by the admission in evidence against a co-

defendant of a statement or confession made by that co-defendant. This preju-
(lice cannot be dispelled by cross-examination if the co-defendant does not takethe stand. Limiting instructions to the jury may not in fact erase the prejudice.
While the question whether to grant a severance is generally left within the dis-
cretion of the trial court, recent Fifth Circuit cases have found sufficient prejudice
involved to make denial of a motion for severance reversible error. See Schaffer ---v. United States, 221 F. 2d 17 (5th Cir. 1955); Barton v. United States, 263 F. 2d(894 (5th Cir. 1959). It has even been suggested that when the confession of the
co-defendant comes as a surprise at the trial, it mav be error to deny a motion for
a mistrial. See Belvin v. United States, 273 F. 2d 583 (5th Cir. 1960)J_

The purpose of the amendment is to provide a procedure whereby the issue of
possible p'ejudice can be resolved on the motion for severance. The judge may
dire(ct the disclosure of the confessions or statements of the defendants to him
for in camera inspection as an aid to determining whether the possible prejudice
justifies ordering separate trials. Cf. note, Jrint and Single Trials Under Rules 8
and lql of the Federal Rules of Ctriminal Procedure, 74 Yale L.J. 551, 565 (1965).
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RULE 16. DISCOVERY AND INSPECTION

Ueipe*f fen of f4 deedant eA ft t+ty e after the Fi&fg ; -e ie4i
ivyf~ffa44e Theaeert sna- eerev th e attorney f," t-he gegmeat te txqr4 +The
defendant toe Hspee4 fit4 ee" os phet'egsaj1h designated boae!ek pateps, Ies;
of tangible objeets, abaaied h'eif 4elagifto Q e defe das*i of e44ailted froneift
othese by sehitie of 43y pfoeeee *peE tt eorwing thi The Heeie eaeg4* mifay be
matepai4 -t he oreltfttien of 4 his defeae aad ef6t & twe seqest ,.. Feftftlyle-
q4ie ofades sha* speelfy t4e tis**, pl*ee aft4 mA dne 4 maeritg 4he inSfse4eti ea4
of wking the eapie" as pheragpime mid iay pre9eie eaeh 4esases ftf4 eonditione
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(a) Defendant's Statements; Reports of Examinations and Tests; Defendant's
Grand Jiury Testimony. Upon motion of a defendant the court may order the attorney
for the government to permit the defendant to inspect and copy or photograph any
relevant (i) written or recorded statements or confessions made by/ the defendant, or
copies thereof, within the possession, custody or control of the government, the existence
of which is known, or by the exercile of due diligence may become known, to the
attorney for the government, (2) results or reports of physical or mental examinations,
and of scientific tests or experiments made in connection with the particular case, or
copies thereof, within the possession, custody or control of the government, the existence
of which is known, or by the exercise of due diligence may become known, to the
attorney for the government, and (3) recorded testimony of the defendant before a
grand jury.

(b) Other Books, Papers, Documenis, Tangible Objects or Places. Upon motion
of a defendant the court may order the attorney for the government to permit the defend-
ant to inspect and copy or photograph books, pap8rs, documents, tangible objects,
buildings or places, or copies or portons thereof, which are within the possession,
custody or control of the government, upon a 4howing of materiality to the preparation
of his defense and that the request is reasonable. Except as provided in subdivision
(a) (2), this rule does not authorize the discovery or inspection of reports, memoranda,
or other internal government documents made by government agents in connection with
the investigation or prosecution of the case, or of statements made by government
witnesses or pro iment witnesses (other than the defendant) to agents of
the government except as provided in 18 U.S.C. § 3500.

(c) Discovery by the Government. if the court grants relief sought by the defendant
under subdivision (a) (2) or subdivision (b) of this rule, it may, upon motion of the
government, condition its order by requiring that the defendant permit the government
to inspect and copy or photograph scientific or medical reports, books, papers, docu-
*ments, tangible objects, or copies or portions thereof, which the defendant intends to
produce at the trial and which are within his possession, custody or control, upon a
showing of materiality to the preparation of the government's case and that the request
is reasonable. Except as to scientific or medical reports, this subdivision does not
authorize the discovery or inspection of reports, memoranda, or other internal defense
documents made by the defendant, or his attorneys or agents in connection with the
investigation or defense of the case or of statements made by the defendant, or by
government or defense witnesses, or by prospective government or defense witnesses, to
the defendant, his agents or attorneys.

(d) Time, Place and Manner of Discovery and Inspection. An order of the court
granting relief under this rule shall specify the time, place and manner of making the
discovery and inspection permitted and may prescribe such terms and conditions as
are just.

(e) Protective Orders. Upon a sufficient showing the court may at any time order
that the discovery or inspection be denied, restricted or deferred, or make such other
order as is appropriate. Upon motion by the government the court may permit the
government to make such showing, in whole or in part, in the form of a written statement
to be inspected by the court in camera. If the court enters an order granting relief
following a showing in camera, the entire text of the government's statement shall be
seated and preserved in the records of the court to be made available to the appellate
court in the event of an appeal by the defendant.

(f) Time of Motions. A motion under this rule may be made only within 10 days
after arraignment or at such reasonable later time as the court may permit. The
motion shall include all relief sought under this rule. A subsequent motion may be
made only upon a showing of cause why such rmojion would be in the interest of justice.

(g) Continuing Duty to Disclose; Failure to Comply. If, subsequent to compliance
with an order issued pursuant to this rule, and prior to or during trial, a party dis-
covers additional material previously requested or ordered which is subject to discovery
or inspection under the rule, he shall promptly notify the other party or his attorney or
the court of the existence of the additional material. If at any time during the course
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of the proceedings it is brought to the attention of the court that a party ha8 failed to
comply with this rule or with an order issued pursuant to this rule, the court may order
such party to permit the discovery or inspection of materials not previously disclosed,
grant a continuance, or prohibit the party from introducing in evidence the material
not disclosed, or it may enter such other order as it deems just under the circumstances.

Advisory Comnmittee's Note
The extent to which pretrial discovery should be permitted in criminal cases

is a complex and controversial issue. The problems have been explored in detail
in recent legal literature, most of which has been in favor of increasing the range
of permissible discovery. See, e.g. Brennan, The Criminal Prosecution: Sporting
Event or Quest for Truth, 1963 Wash. U.L.Q. 279; Everett, Discovery in Criminal
Cfases-In Search of a Standard, 1964 Duke L.J. 477; Fletcher, Pretrial Discovery
in State Criminal Cases, 12 Stan. L. Rev. 293 (1960); Goldstein, The State and the
Accused: Balance of Advantage in Criminal Procedure, 69 Yale L.J. 1149, 1172-
1198 (1960); Krantz, Pretrial Discovery in Criminal Cases: A Necessity for Fair
and Impartial Justice, 42 Neb. L. Rev. 127 (1962); Louisell, Criminal Discovery:
Dilemma Real or Apparent 49 Calif. L. Rev. 56 (1961); Louisell, The Theory of
Criminal Discovery and the l'ractice of Criminal Lawr 14 Vand. L. Rev. 921 (1961);
Moran, Federal Criminal Rules Changes: Aid or Illusion for the Indigent De-

fendant? 51 A.B.A.J. 64 (1965)- Symposium, Discovery in Federal Criminal Cases,
33 F.R. 5 . 47-128 (1963); Traynor, Ground Lost and Found in Criminal Discovery,
39 N.Y.U.L. Rev. 228 (1964); Developments in the Law-Discovery, 74 Harv. L.
Rev. 940, 1051-1063. Full judicial exploration of the conflicting policy con-
siderations will be found in State v. Tune, 13 N.J. 203, 98 A.2d 881 (1953) and
State v. Johnson, 28 N.J. 133, 145 A.2d 313 (1958); cf. State v. Murphy, 36 N.J.
172, 175 A.2d 622 (1961); State v. Moffa, 36 N.J. 219, 176 A.2d 1 (1961). The
rule has been revised to expand the scope of pretrial discovery. At the same
time provisions are made to guard against possible abuses.

Subdivision (a).-The court is authorized to order the attorney for the govern-
ment to permit the defendant to inspect and copy or photograph three different
types of material:

(1) Relevant written or recorded statements or confessions made by the de-
fendant, or copies thereof. The defendant is not required to designate because
he may not always be aware that his statements or confessions are being recorded.
The government's obligation is limited to production of such statements as are
within the possession, custody or control of the government, the existence of
which is known, or by the exercise of due diligence may become known, to the
attorney for the government. Discovery of statements and confessions is in
line with what the Supreme Court has described as the "better practice" (Cicenia
v. LaGay, 357 U.S. 504, 511 (1958)), and with the law in a number of states.
See, e.g., Del. Rules Crim. Proc., Rule 16; Ill. Stat. Ch. 38, § 729; Md. Rules
Proc., Rule 728; State v. McGee, 91 Ariz. 101, 370 P. 2d 261 (1962); Cash v. Superior
Court, 53 Cal. 2d 72, 346 P. 2d 407 (1959); State v. Bickham, 239 La. 1094, 121
So. 2d 207, cert. den. 364 U. S. 874 (1960); People v. Johnson, 356 Mich. 619, 97
N.W. 2d 739 (1959); State v. Johnson, supra; People v. Stokes, 24 Misc. 2d 755,
204 N.Y. Supp. 2d 827 (Ct. Gen. Sess. 1960). The amendment also makes it
clear that discovery extends to recorded as well as written statements. For state
cases upholding the discovery of recordings, see, e.g., People v' Cartier 51 Cal.
2d 590, 335 P. 2d 114 (1959); State v. Minor, 177 A. 2d 215 (Del. Super. dt. 1962).

(2) Relevant results or reports of physical or mental examinations, and of
scientific tests or experiments (including fingerprint and handwriting compari-
sons) made in connection with the particular case, or copies thereof. Again the
defendant is not required to designate but the government's obligation is limited
to production of items within the possession, custody or control of the govern-
ment, the existence of which is known, or by the exercise of due diligence may
become known, to the attorney for the government. With respect to results or
reports of scientific tests or experiments the range of materials which must be
produced by the government is further limited to those made in connection with
the particular case. Cf. Fla. Stats. § 909.18; State v. Superior Court, 90 Ariz.
133, 367 P. 2d 6 (1961); People v. Cooper, 53 Cal. 2d 755, 770, 3 Cal. Rptr. 148,
157, 349 P. 2d 1964, 973 (1960); People v. Stokes, supra, at 762, 204 N.Y. Supp.
2(1 at 835.

(3) Relevant recorded testimony of a defendant before a grand jury. The
poliev which favors pretrial disclosure to a defendant of his statements to govern-
ment agents also supports, pretrial disclosure of his testimony before a grand
jury. Courts, however, have tended to require a showing of special circumstances
before ordering such disclosure. See. e.q., United States v. Johnson, 215 F. Supp.



22 RULES OF CRIMINAL PROCEDURE

300 (D. Md. 1963). Disclosure is required only where the statement has been
recorled and hence can be transcribed.

Subdivision (b).-This subdivision authorizes the court to order the attorney
for the government to permit the defendant to inspect and copy or photograph
all other books, papers, documents, tangible objects, buildings or places, or copies
or portions thereof, which are within the possession, custody or control of the
government. Because of the necessarily broad and general terms in which the
items to be discovered are described, several limitations are imposed:

(1) While specific designation is not required of the defendant, the burden is
placed on him to make a showing of materiality to the preparation of his defense
and that his request is reasonable. The requirement of reasonableness will per-
mit the court to define and limit the scope of the government's obligation to
search its files while meeting the legitimate needs of the defendant. The court
is also authorized to limit discovery to portions of items sought.

(2) Reports, memoranda, and other internal government documents made by
government agents in connection with the investigation or prosecution of the
case are exempt from discovery. Cf. Palermo v. United States, 360 U.S. 343
(1959); Ogden v. United States, 303 F. 2d 724 (9th Cir. 1962).

(3) Except as provided for reports of examinations and tests in subdivision
(a) (2), statements made by government witnesses or prospective government
witnesses to agents of thr government are also exempt from discovery except
as provided by 18 U.S.( 6 3500.

Si bdivision (c).-Thii- vubdivision permits the court to condition a discovery
order under subdivision (WM(2) and subdivision (b) by requiring the defendant
to permit the government to discover similar items which the defendant intends
to produce at the trial and which are within his possession, custody or control
under restrictions similar to those placed in subdivision (b) upon discovery by
the defendant. While the government normally has resources adequate to secure
the information necessary for trial, there are some situations in which mutual
disclosure would appear necessary to prevent the defendant from obtaining an
unfair advantage. For example, in cases where both prosecution and defense
have employed experts to make pyschiatric examinations, it seems as important
for the government to study the opinions of the experts to be called by the de-
fendant in order to prepare for trial as it does for the defendant to study those of
the government's witnesses. Or in cases (such as antitrust cases) in which the
defendant is well represented and well financed, mutual disclosure so far as con-
sistent with the privilege against self-incrimination would seem as appropriate
as in civil cases. State cases have indicated that a requirement that the de-
fendant disclose in advance of trial materials which he intends to use on his own
behalf at the trial is not a violation of the privilege against self-incrimination.
See Jones v. Superior Court, 58 Cal. 2d 56, 22 Cal. Rptr. 879, 372 P. 2d 919 (1962);
People v. Lopez, 60 Cal. 2d 223, 32 Cal. Rptr. 424, 384 P. 2d 16 (1963); Traynor,
Ground Lost and Found in Criminal Discovery, 39 N.Y.U. L. Rev. 228, 246 (1964).
Comment, The Self-Inerimnination Privilege: Barrier to Criminal Discovery, 51
Calif. L. Rev. 135 (1963): Note, 76 Harv. L. Rev. 838 (1963).

Subdirision (d).-This subdivision is substantially the same as the last sentence
of the existing rule.

Subdivision (e).-This subdivision gives the court authority to deny, restrict
or defer discovery uDon a sufficient showing. Control of the abuses of discovery
is necessary if it is to be expanded in the fashion proposed in subdivisions (a) and
(b). Among the considerations to be taken into account by the court will be the

-safety of witnesses and others, a particular dlanger of perjury or witness intimida-
tion, the protection of information vital to the national security, and the pro-
tection of business enterprises from economic reprisals. For an example of a use
of at protective order in state practice, see People v. Lopez, 60 Cal. 2d 223, 32
Cal. Rptr. 424, 384 P. 2r1 16 (1963). See also Brennan, Remarks on Discovery,
33 It.F.D). 56, 65 (1963); Travnor, (Ground Lost and Found in Criminal Discovery,
:39) N.Y. U. L. Rev. 228, 244, 2250.

In some cases it would defeat the purpose of the protective order if tile gov-
erinent wlererekrquired to make its showing in openi courlt. The proble narises in its
most extreme form wlerc matters of national security are ilvedl. Heince a pro-
cedure is set out where upon motion by the governmnent the court may permit the
govermliliit to umeak(e its showimg, in vwhole or in part, in a written statement to be
inspecte'd by the court in camera. If thl court grants relief based on suclh showing,
the government's stat(vilent is to be sealed amid preserved in the records of the
court to hle made available to the appellate court in the event of an appeal by the
defenmdalit. ('f. IS Ul.S.C. § 3500.
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Subdivision (f).-This subdivision is designed to encoitrage promptness in
making discovery motions and to give the court sufficient control to prevent un-
necessary delay and court time consequent upon a multiplication of discovery
motions. Normally one motion should encompass all relief sought and a subse-
qluent motion permitted only upon a showing of cause. Where pretrial hearings
are used purstuant to Rule 17.1, discovery issues may be resolved at such hearings.

Subdivision (g).--The first sentence establishes a continuing obligation on a
party subject to a discovery order with respect to material discovered after initial
compliance. The duty provided is to notify the other party, his attorney or the
court of the existence of the material. A motion can then be made bv the other
party for additional discovery and, where the exsitence of the material is disclosed
shortly before or during the trial, for any necessary continuance.

The second sentence gives wide discretion to the court in dealing with the
failure of either party to comply with a discovery order. Such discretion will
permit the court to consider the reasons whv disclosure was not made, the extent
of the prejudice, if any, to the opposing party, the feasibility of rectifying that
prejudice by a continuance, and any other relevant circumstances.
Rule 17. Subpoena

(b) indigen Defendants Unable to Pay. The court eo ft j+*ge tBereef mey
shall order at any time that a subpoena be issued for service on a named witness
upon. an ex parte application *peoft metiefw equest of *a indigent a defendant.
upon a satisfactory shoiving that the defendant is financially unable to pay the fees
of the witness and that the presence of the witness is necessary to an adequate defense.
T4e fti}eo± e+ refest shall be suppere by afffi4ait i*A wteb tb defewdt
sffhU Stftt Abe Wftte ev addiee *of eaeh witBesg f**d 46he testiteity whieh be is
e*mpeete4 b w edefendant to giie 4f subpeenaeed, ef4 shall show WM te evidefee
4 fe Bewitees is miateriel te 4-be def eH 4-e,- 4-be defenses We eftft safely go t4

4*il Wi4hoet h4e Pi4ftes a-R4 0*9e4- 4e defendefit deel ttot have Hseiest bne~e
afed is frteiully ',table -e W44e fees of 4-We witneEl. If the court OF j*Hige orders
the subpoena to be issued the costs incurred by the process and the fees of the
witness so subpoenaed shall be paid in the same manner in which similar costs and
fees are paid in case of a witness subpoenaed in behalf of the government.

(d) Service--A subpoena may be served by the marshal, by his deputy or by
any other person who is not a party and who is not less than 18 years of age.
Service of a subpoena shall be made by delivering a copy thereof to the person
named and by tendering to him the fee for I day's attendance and the mileage
allowed by law. Fees and mileage need not be tendered to the witness upon service
of a subpoena issued in behalf of the United States or an officer or agency thereof.
Advisory Commnittee's Note

Subdivision (b).-Criticism has been directed at the requirement that an
indigent defendant disclose in advance the theory of his defense in order to obtain
the issuance of a subpoena at government expense while the government and
defendants able to pay may have subpoenas issued in blank without any dis-
closure. See Report of the Attorney General's Committee on Poverty and the Addmin-
istration of Criminal Justice (1963) p. 27. The Attorney General's Committee
also urged that the standard of financial inability to pay be substituted for that of
indigency. Id. at 40-41. In one case it was held that the affidavit filed by an
indigent defendant under this subdivision could be used by the government at his
trial for purposes of impeachment. Smith v. United States, 312 F. 2d 867 (D.C.
Cir. 1962). There has also been doubt as to whether the defendant need make a
showing heyond the face of nis affidavit in order to secure issuance of a subpoena.
Gruenivell v U nild States, 317 F. 2d 108 (D.C. Cir. 1903).

The amendment makes several changes. The references to a judge are deleted
Ance applications should be made to the court. An ex parte application followed
b) a satisfactory showing is substittuted for the reqlumirenment of a request or inotion
MiUpl)orted hY affidavit. The court i; required to order the is-4uance of a subpoena
11poll finding tihur the defendant is unable to pay the wvit ne.-s fees and bhar the
prclence of the wit ness is nece(sarv to an ade(quiate defense.

,Subdel ishe d4) -- The sllubliiiotl is revi.ed to bring it into conformmiit v wish 2S
U.S.C. § 1825.

RULE 17.1. PR1ETRIIAL CONFEREN( E -

.: t an, tl/ame alter the filing of the indictment or infornaltion the court upon motion of
onet party or upon its own motion may order one or more conferences to consider sucih
matters as irill promote a fair and expeditious trial. . I the conclusion of a conference
the court shall prepare and file a memorandum of the matters agreed upon. No
adnii.sjions mlade by the defendant or his attorney at the conference shall be used against
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the defendant unless the admissions are reduced to writing and signed by the defendant
and his attorney. This rule shall not be invoked in the case of a defendant who is not
represented by counsel.

Advisory Committee's Note
This new rule establishes a basis for pretrial conferences with counsel for the

parties in- criminal cases within the discretion of the court. Pretrial conferences
are now being utilized to some extent even in the absence of a rule. See, generally,
Brewster, Criminal Pre-Trials-Useful Techniques, 29 F.R.D. 442 (1962); Estes,
Pre-Trial Conferences in Criminal Cases, 23 F. R. D. 560 (1959) Kaufman, Pre-
Trial in Criminal Cases, 23 F.R.D. 551 (1959); Kaufman, Pre-irial in Criminal
Cases, 42 J. Am. Jud. Soc. 150 (1959); Kaufman, The Appalachian Trial: Further
Observations on Pre-Trial in Criminal Cases, 44 J. Am. Jud. Soc. 53 (1960); West,
Criminal Pre-Trials-Useful Techniques, 29 F.R.D. 436 (1962); Handbook of
Recommended Procedures for the Trial of Protracted Cases, 25 F.R.D. 39f-403,
468-470 (1960). Cf. Mo. Sup. Ct. Rule 25.09; Rules Governing the N.J. Courts,

3:5-3.
The rule is cast in broad language so as to accommodate all types of pretrial

conferences. As the third sentence suggests, in some cases it may be desirable or
necessary to have the defendant present. See Committee on Pretrial Procedure of
the Judicial Conference of the United States, Recommended Procedures in Criminal
Pretrials, 37 F.R.D. 95 (1965).

RULE 18. DISeqP *He YIHe*f PLACE OF PROSECUTION AND TRIAL

Except as otherwise permitted by statute or by these rules, the orosecu'ion
shall be had in a district in which the offense was committed-,. btit if the distriet
eeltts oef -we et mere Eiisiefe "he ' W shel* be he ift e dfyisio ire w4"e ,he
efferfle wes eeimitted. The court 8hall fiz the place of trial uithin the district
with due regard to the convenience of the defendant and the Wiunsees.

Advisory Committee's Note
The amendment eliminates the requirement that the prosecution shall ne in a

division in which the offense was committed and vests discretion in the court to
fix the place of trial at any place within the district with due regard to the
convenience of the defendant and his witnesses.

The Sixth Amendment provides that the defendant shall have the right co a
trial "by an impartial jury of the State and district wherein the crime Shall have
been committed, which district shall have been previously ascertained by law.
* * *" There is no constitutional right to trial within a division. See Uniteco
States v. Anderson, 328 U.S. 699, 704, 705 (1946); Barretl v. United States, 169 U.S.
218 (1898); Lafoon v. United States, 250 F. 2d 958 (8th Cir. 1958); Carr"-, v.
Squier, 137 F. 2d 648 (9th Cir. 1943); McNealey v. Johnston, 100 F. 2d 281), 282
(9th Cir. 1938). Cf. Platt v. Minnesota Mining and Manufacturing Co., 376 U.S.
240 (1964).

The former requirement for venue within the divisior. aperated in an irrational
fashion. Divisions have been created in only half A tee districts, and the dif-
ferentiation between those districts with and those without divisiona often bears
no relationship to comparative size or population. In many districts a single judge
is required to sit in several divisions and only brief and ir'frequent terms may be
held in particular divisions. As a consequence under the original rule there was
often undue delay in the disposition of criminal cases-delay which was particu-
larly serious with respect to defendants who had been unable to secure release on
bail pending the holding of the next term of court.

If the court is satisfied that there exists in the place fixed for trial prejudice
against the defendant so great as to render the trial unfair, the court may, of
course, fix another place of trial within the district (if there be such) where such
prejudice does not exist. Cf. Rule 21 dealing with transfers between districts.

RULE 20. TRANSFER FROM THE DISTRICT FOR PLEA AND SENTENCE

(a) Indictment or information pending.-A defendant arrested or held in a
district other than that in which the ihdictment or information is pending against
liht may state in writing-, fee eeeiviftg ft empy of she icdier*ot e+ *fffiftitf
that he wishes to plead guilty or nolo contendere, to waive trial in the district in
which the indictment or information is pending and to consent to disposition of
the case in the district in which he was arrested or is held, subject to the approval
of the United States attorney for each district. Upon receipt of the defendant's
statement and of the written approval of the United States attorneys, the clerk
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of the court in which the indictment or information is pending shall transmit
the papers in the proceeding or certified copies thereof to the clerk of the court for
the district in which the defendant is held and the prosecution shall continue
in that district.

(b) Indictment or information not pending.-A defendant arrested on a warrant
issued upon a complaint in a district other than the district of arrest may state in
writing that he wishes to plead guilty or nolo contendere, to waive trial in the district
in which the warrant was issued and to consent to disposition of the case in the
district in which he was arrested, subject to the approval of the United States attorney
for each district. Upon receipt of the defendant's statement and of the written ap-
proval of the United States attorneys and upon the filing of an information or the
return of an indictment, the clerk of the court for the district in which the warrant
was issued shall transmit the papers in the proceeding or certified !copies thereof to
the clerk of the courtfor the district in which the defendant was arrested and the prosecu-
tion shall continue in that district. When the defendant is brought before the court
to plead to an information filed in the district where the warrant was issued, he may
at that time waive indictment as provided in Rule 7, and the prosecution may con-
tinue based upon the information originally filed.

(c) Effect of not guilty plea.-If after the proceeding has been transferred
pursuant to subdivision (a) or (b) of this rule the defendant pleads not guilty, the
clerk shall return the papers to the court in which the prosecution was commenced
and the proceeding shall be restored to the docket of that court. The defendant's
statement that he wishes to plead guilty or nolo contendere shall not be used against
him Iuless 4te wa s'eFeseHeF WV ee eiee when it wit made.

(d) Juveniles.-A juvenile (as defined in 18 U.S.C. §5031) who is arrested or held
in a district other than that in which he is alleged to have committed an act in violation
of a law of the United States not punishable by death of life imprisonment may, after
he has been advised by counsel and with the approval of the court and the United States
attorney, consent to be proceeded against as a juvenile delinquent in the district in
which he is arrested or held. The consent shall be given in writing before the court but
only after the court has apprised the juvenile of his rights, including the right to be
returned to the district in which he is alleged to have committed the act, and of the
consequences of such consent.

(e) Summons.-For the purpose of initiating a transfer under this rule a person
who appears in response to a summons issued under Rule 4 shall be treated as if he
had been arrested on a warrant in the district of such appearance.
Advisory Committee's Note

Rule 20 has proved to be most useful. In some districts, however, literal
compliance with the procedures spelled out by the rule has resulted in unnecessary
delay in the disposition of cases. This delay has been particularly troublesome
where- the defendant has been arrested prior to the filing of an indictment or
information against him. See e.g., the procedure described in Donovan v. United
States, 205 F. 2d 557 (10th Cir. 1953). Furthermore, the benefit of the rule has
not been available to juveniles electing to be proceeded against under 18 U.s.C.
§§5031-5037. In an attempt to clarify and simplify the procedure the rule has
been recast into four subdivisions.

Subdivision (a).-This subdivision is intended to apply to the situation in which
an indictment or information is pending at the time at which the defendent
indicates his desire to have the transfer made. Two amendments are made to
the present language of the rule. In the first sentence the words "or held" and
"or is heid" are added to make it clear that a person already in state or federal
custody within a district may request a transfer of federal charges pending against
him in another district. See 4 Barron, Federal Practice and Procedure 146 (1951).
The words "after receiving a copy of the indictment or information" are deleted.
The defendant should be permitted, if he wishes, to initiate transfer proceedings
under the Rule without waiting for a copy of the indictment or information to beobtained. The defendant is protected against prejudice by the fact that under
subdivision (c) he can, in effect, rescind his action by pleading not guilty after
the transfer has been completed.

Subdivision (b).-This subdivision is intended to apply to the situation in which
no indictment or information is pending but the defendant has been arrested on awarrant issued upon a complaint in another district. Under the procedure set
out he may initiate the transfer proceedings without waiting for the filing of an
indictment or information in the district where the complaint is pending. Alpo
it is made clear that the defendant may validate an information previously filedby waiving indictment in open court when he is brought before the court to plead.
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See United States v. East, 5 F.R.D). 389 (N.D. Ind. 1946); Potter v. United States,
36 F.R.D). 394 (W.). Mlo. 1965). Here again the defendant is fully protected
by the fact that at the time of pleading in the transferee court he may then refuse
to waive indictment and rescind the transfer by pleading not guilty.

Subdivision (c).-The last two sentences of the original rule are included here.
The last sentence is amended to forbid use against the defendant of his statement
that he wishes to plead guilty or nolo contendere whether or not he was repre-
sented by counsel when it was made. Since un(ler the amended rule the defendant
may make his statement prior to receiving a copy of the indictment or information,
it would be unfair to permit use of that statement against him.

Subdivision (d).-Under 18 U.S.C. § 5033 a juvenile who has committed an act
in violation of the law of the United States in one district and is apprehended in
another must be returned to the district "having cognizance of the alleged
violation" before he can consent to being proceeded against as a juvenile delin-
quent. This subdivision will permit a juvenile after he has been advised by
counsel and with the approval of the court and the United States attorney to
consent to be proceeded against in the district in which he is arrested or held.
Consent is required only of the United States attorney in the district of the arrest
in order to permit expeditious handling of juvenile cases. If it is necessary to
recognize special interests of particular districts where offenses are committed-
e.g., the District of Columbia with its separate Juvenile Court (District of Colum-
bia Code § 11-1551(a))-the Attorney General may do so through his adminis-
trative control over United States Attorneys.

Subdivision (e).-This subdivision is added to make it clear that a defendant
who appears in one district in response to a summons issued in the district where
the offense was committed may initiate transfer proceedings under the rule.

RULE 21. TRANSFER FROM THE DISTRIC'T Dl' lON FOR TRIAL

(a) For Prejudice in the District eo Diviso. The court upon motion of the
defendant shall transfer the proceeding as to him to another district et fiisie"
whether or not such district is specified in the defendant's motion if the court is
satisfied that there exists in the district e diyisi where the prosecution is pending
so great a prejudice against the defendant that he cannot obtain a fair and im-
partial trial at any place fixed by law for holding court in that district es dieiaiee

(b) Transfer in other cases.- Offenee Committed in -Twe e( Moee Distriete ei
Dyiisions. For the convenience of parties and witnesses, and in the interest of justice,
42the court upon motion of the defendant may Shall transfer the proceeding as to him
or any one or more of the counts thereof to another district. Fei. divisien- if it ftppew
from the iedietf.ea+ op i efomftiee op freem tb hi4 of ptietiulais tVhat the affese
Wee eeffifflitted if eehe Q *P e EiStfiet OP dieief atd if the eeeft is OatiSfied
that ie the i:teeset 4 jostiee te proeeedin shoold he traesfemfed te aeethe
distre er diy }aae i whieh the ee issien 4 the euedse is Chubged.

(c) Proceedings on transfer.-When a transfer is ordered the clerk shall transmit
to the clerk of the court to which the proceeding is transferred all papers in the
proceeding or duplicates thereof and any bail taken, and the prosecution shall
continue in that district or divisiee.
Advisory Committee's Note

Subdivision (a).-All references to divisions are eliminated in accordance with
the amendment to Rule 18 eliminating division venue. The defendant is given
the right to a transfer only when he can show that he cannot obtain a fair and
impartial trial at any place fixed by law for holding court in the district. Trans-
fers within the district to avoid prejudice will be within the power of the judge to
fix the place of trial as provided in the amendments to Rule 18. It is also made
clear that on a motion to transfer under this subdivision the court may select the
district to which the transfer may be made. Cf. United States v. Parr, 17 R.F.D.
512, 519 (S.D. Tex. 1955); Parr;V. United States, 351 U.S. 513 (1956).

Subdivision (b).-The original rule limited change of venue for reasons other
than prejudice in the district to those cases where venue existed in more than
one district. Upon occasion, however, convenience of the parties and witnesses
and the interest of justice would best be served by trial in a district in which no
part of the offense was committed. See, e.g., Travis v. United States, 364 U.S. 631
(1961), holding that the only venue of a charge of making or filing a false non-
Communist affidavit required by § 9(h) of the National Labor Relations Act is
in Washington, D.C. even though all the relevant witnesses may be located at
the place where the affidavit was executed and mailed. See also Barber, V enue
in Federal Criminal Cases: .4 Plea for Return to Principle, 42 Tex. L. Rev. 39
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(1963); Wright, Proposed Changes in Federal Civil, Criminal and Appellate Proce-
dure, 35 F.R.D. 317, 329 (1964). The amendment permits a transfer -in any
case on motion of the defendant on a showing that it would be for the convenience
of parties and witnesses, and in the interest of justice. Cf. 28 U.S.C. § 1404(a),
stating a similar standard for civil cases. See also Platt v. Minnesota Min. &
Mfg. Co., 376 U.S.C. 240 (1964). Here, as in subdivision (a), the court may
select the district to which the transfer is to be made. The amendment also
makes it clear that the court may transfer all or part of the offenses charged in a
multi-count indictment or information. Cf. United States v. Choate, 276 F.2d -
724 (5th Cir. 1960). References to divisions are eliminated in accordance with
the amendment to Rule 18.

Subdivision (c).-The reference to division is eliminated in accordance with the.
amendment to Rule 18.

RULE 23. TRIAL BY JURY OR BY THE COURT

(c) Trial without a jury.-ID. a case tried without a jury the court shall make a
general finding and shall in addition on request find the facts specially. If an
opinion or memorandum of decision is filed, it will be sufficient if the findings of fact
appear therein.

Advisory Committee's Note
This amendment adds to the rule a provision added to Civil Rule 52(a) in 1946.

RULE 24. TRIAL JURORS

(c) Alternate jurors.--The court may direct that not more than 4 6 jurors in
addition to the regular jury be called and impanelled -to sit as alternate jurors.
Alternate jurors in the order in which they are called shall replace jurors who,
prior to the time the jury retires to consider its verdict, become or are found to be
unable or disqualified to perform their duties. Alternate jurors shall be drawn in
the same manner, shall have the same qualifications, shall be subject to the same
examination and challenges, shall take the same oath and shall have the same
functions, powers, facilities and privileges as the regular jurors. An alternate
juror who does not replace a regular juror shall be discharged after the jury
retires to consider its verdict. Each side is entitled to 1 peremptory challenge in
addition to those otherwise allowed by law if 1 or 2 alternate jurors are to be impan-
elled. at{ 2 peremptory challenges if 3 or 4 alternate jurors are to be impanelled-,
and 3 peremptory challenges if 5 or 6 alternate jurors are to be impanelled. The
additional peremptory challenges may be used against an alternate juror only,
and the other peremptory challenges allowed by these rules may not be used
against an alternate juror.
Advisory Comrmriee's Note

Experience has demonstrated that four alternate jurors may not be enough
for some lengthy criminal trials. See, e.g., United States v. Bentvena, 288 F. 2d
442 (2d Cir. 1961); Reports of the Proceedings of the Judicial Conference of the
United States, 1961, p. 104. The amendment to the first sentence increases the
number authorized from four to six. The fourth sentence is amended to provide
an additional peremptory challenge where a fifth or sixth alternate juror is used.

The words "or are found to be" are added to the second sentence to make clear
that an alternate juror may be called in the situation where it is first discovered
during the trial that a juror was unable or disqualified to perform his duties at
the time he was sworn. See United States v. Goldberg, 330 F. 2d 30 (3rd Cir.
1964), cert. den. 377 U.S. 953 (1964).

RULE 25. JUDGE; DISABILITY

(a) During trial.-If by reason of death, sickness or other disability the judge
before whom a jury trial has commenced is unable to proceed with the trial, any other
judge regularly sitting in or assigned to the court, upon certifying that he has familiar-
ized himself with the record of the trial, may proceed with and finish the trial.

(b) After verdict or finding of guilt.-If by reason of absence fWeif owe diA.iet,
death, sickness or other disability the judge before whom the defendant has been
tried is unable to perform the duties to be performed by the court after a verdict
or finding of guilt, any other judge regularly sitting in or assigned to the court
may perform those duties; but if such other judge is satisfied that he cannot
perform those duties because he did not preside at the trial or for any other -
reason, he uiay in his discretion grant a new trial.
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A divsory Committee's Note
In September, 1963, the Judicial Conference of the United States approved a

recommendation of its Committee on Court Administration that provision be
made for substitution of a judge who becomes disabled during trial. The problem
has become serious because of the increase in the number of long criminal trials.
See 1963 Annual Report of the Director of the Administrative Office of the
United States Courts, p. 114, reporting a 25% increase in criminal trials lasting
more than one week in fiscal year 1963 over 1962.

Subdivision (a).-The amendment casts the rule into two subdivisions and in
subdivision (a) provides for substitution of a judge during a jury trial upon his
certification that he has familiarized himself with the record of the trial. For
similar provisions see Alaska Rules of Crim. Proc., Rule 25; California Penal
Code, § 1053.

Subdivision (b).-The words "from the district" are deleted to permit the local
judge to act in those situations where a judge who has been assigned from within
the district to try the ease is, at the time for sentence, etc., back at his regular
place of holding court which may be several hundred miles from the place of trial.
It is not intended, of course, that substitutions shall be made where the judge
who tried the ease is available within a reasonable distance from the place of trial.

RULE 26.1. DETERMINATION OF FOREIGN LAW

A party who intends to raise an issue concerning the law of a foreign country shall
give reasonable written notice. The court, in determining foreign law, may consider
any relevant material or soirce, including testimony, whether or not submitted by a
party or admissible under Rule 26. The court's determination shall be treated as a
ruling on a question of law.

Advisory Committee's Note
The original Federal Rules of Criminal Procedure did not contain a provision

explicitly regulating the determination of foreign law. The resolution of issues
of foreign law, when relevant in federal criminal proceedings, falls within the
general compass of Rule 26 which provides for application of "the [eviclentiary]
principles of the common law as they may be interpreted by the courts of the
United States in the light of reason and experience." See Green, Preliminary
Report on the Advisability and Feasibility of Developing Uniform Rules of Evidence
for the United States District Courts 6-7, 17-18 (1962). Although traditional
"common-law" methods for determining foreign-country law have proved in-
adequate, the courts have not developed more appropriate practices on the basis
of this flexible rule. C.f. Green, op. cit. supra at 26-28. On the inadequacy of
common-law procedures for determining foreign law, see, e.g., Nussbaum, Proving
the Law of Foreign Countries, 3 Am. J. Comp. L. 60 (1954).

Problems of foreign law that must be resolved in accordance with the Federal _5
Rules of Criminal Procedure are most likely to arise in places such as Washington,
D.C., the Canal Zone, Guam, and the Virgin Islands, where the federal courts
have general criminal jurisdiction. However, issues of foreign law may also
arise in criminal P, nceedings commenced in other federal districts. For example,
in an extradition pi ceeding, reasonable ground to believe that the person sought
to be extradiAt 4 is cvhtrged with, or was convicted of, a crime under the laws of
the demanding state mnust generally be shown. See Factor v. Laubenheimer,
290 U.S. 276 (1933); r.-rnandez v. Phillips, 268 U.S. 311 (1925); Bishop, Inter-
national Law: Cases aonI Materials (2d ed. 1962). Further, foreign law may be
invoked to justify nou-compliance with a subpoena duces tecum, Application of
Chase Mlfanhattarn Bank, 297 F. 2d 611 (2d C r, l.t)"') and under certain circum-
stances, as a defense to prosecution. Cf'. Ai'terirnn Banana Co. v. United Fruit
Co., 213 U.S. 347 (1909). The content of foi ign law mlay also be relevant in
proceedings arising under 18 U.S.C. §§ 1201, '12: '.,. 7.

Rule 26.1 is substantiallv the same as Civil l'ile i4 1. A ltll explanation of
the merits and practiEabifity of the ruL' appc:z ii 'ire Advisory Committees
Note to Civil Rule 44.1. It is nee -bare here to L.'-l ' nlv one comment to the
explhnations there mace. The seL i I':t l nce o .e i tlie frees the court from
the restraints of the ordinary rules Ill '' X Iis- n,' t raining foreign law. Thi,.
freedom, made necessary by the pectili . i.: .- ' i-site of foreign law, should
not constitute an unconst it tit oial depth . l of .ine defendant's rights to con-
frontaltion of witnesses. The issue is c - .llv one of law rat her than of fact.
Furlt irmnorv, t li cases ha ve held that t h. Sixt Ih Amenudment does not serve as a
rigid harrier against the cdev-elopmnent of reasonable and r n(ee.-sary exceptions to (
the liharsav rnii. SL( K.ay v. United Stales. 255 F. 2d 476, 4'o (4th Cir. 195,S), 1
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cert. den., 358 U.S. 825 (1958); Matthews v. United States, 217 F. 2d 409, 418
(5th Cir. 1954); United States v. Leathers, 135 F. 2d 507 (2d Cir. 1943); and cf.,
Painter v. Texas, 85 S. Ct. 1065 (1965); Douglas v. Alabama, 85 S. Ct. 1074 (1965).

RULE 28. EXPERT WITNESSES AND INTERPRETERS

(a) Expert witnesses.-The court may order the defendant or the government
or both to show cause why expert witnesses should not be appointed, and may
request the parties to submit nominations. The court may appoint any expert
witnesses agreed upon by the parties, and may appoint witnesses of its own
selection. An expert witness shall not be appointed by the court unless he con-
sents to act. A witness so appointed shall be informed of his duties by the court
in writing, a copy of which shall be filed with the clerk, or at a conference in which the
parties shall have opportunity to participate. A witness so appointed shall advise
the parties of his findings, if any, and may thereafter be called to testify by the
court or by any party. He shall be subject to cross-examination by each party.
The court may determine the reasonable compensation of such a witness and
direct its payment out of such funds as may be provided by law. The parties
also may call expert witnesses of their own selection.

(b) Interpreters.-The court may appoint an interpreter of its own selection and
may fix the reasonable compensation of such interpreter. Such compensation shall
be paid out of funds provided by law or by the government, as the court may direct.

Advisory Commitlee's Note
Subdivision (a).-The original rule is made a separate subdivision. --The

amendment permits the court to inform the witness of his duties in writing since
it often constitutes an unnecessary inconvenience and expense to require the
witness to appear in court for such purpose.

,Subdivision (b).-This new subdivision authorizes the court to appoint and
provide for the compensation of interpreters. General language is used to give
discretion to the court to appoint interpreters in all appropriate situations.
Interpreters may be needed to interpret the testimony of non-English speaking
witnesses or to assist non-English speaking defendants in understanding the
proceedings or in communicating with assigned counsel. Interpreters may also
be needed where a witness or a defendant is deaf.

RULE 29. MOTION FOR JUL GMENT OF ACQUITTAL

(a) Milotion before submission to jury. -Matioe fei' jBdg eft e4 Aei
IIotions for directed verdict are abolished and motions for judgment of acquittal
shall be used in their place. The court on motion of a defendant or of its own
motion shall order the entry of judgment of acquittal of one or more offenses
charged in the indictment or information after the evidence on either side is
closed if the evidence is insufficient to sustain a conviction of such offense or
offenses. If a defendant's motion for judgment of acquittal at the close of the
evidence offered by the government is not granted, the defendant may offer
evidence without having reserved the right.

(b) Reservation of decision on motion.-If a motion for judgment of acquittal is
made at the close of all the evidence, the court may reserve decision on the motion,
submit the case to the jury and decide the motion either before the jury returns a
verdict or after it returns a verdict of guilty or is discharged without having
returned a verdict. 4f Yhe fetien is defliedl a-a t4e ease ie submittede Y1te
jup- 0-e nietion iftsi be ifeftewed wit~hif 6 tisys after' Ohe jisif is diseha*rged aft4

IF taftle is 4he ftiiesaltsei a B6eUas 4 er- a few Biyah 4 i veiot ef guilty is
retuie4d tYe eelrt *ay en steel* motieft sey rifle the ee let afd e .4e ft ew
Hial eof e4feer j+ig ef eeqtoitts:14 U*e wheydiet is- ret+red OHe ee"e4 iay

efde f a Hee- 4iftl fw ete jedgen ofeF 4 aefitahl

(c) Motion After Discharge of J ury. If the Jury returns a verdict of guilty or
is discharged without having returned a verdict, a motion for judgment of acquittal
mnay be made or renewed "ithin 7 days after the jury is discharged or within such
further time as the court may fix during the 7oday period. If a verdict of guilty is
returned the court may on such motion 8s- aside the verdict and enter judgment of
acquittal. If no verdict is returned the court may enter judgment of acquittal. It
shall not be necessary to the making of such a motion that a similar motion has been
made prior to the submisvsion of the case to the jury.
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Advisory Committee's Note
Subdivision (a).-A minor change has been made in the caption.
Subdirision (b).-The last three sentences are deleted with the matters formerly

covered by them transferred to the new subdivision (c).
Subdivision (c).-The new subdivision makes several changes in the former

procedure. A motion for judgment of acquittal may be made after discharge of
the jury whether or not a motion was made before submission to the jury. No
legitimate interest of the government is intended to be prejudiced by permitting
the court to direct an acquittal on a post-verdict motion. The constitutional re-
quirement of a jury trial in criminal cases is primarily a right accorded to the
defendant. Cf. Adains v. United States, ex rel. McCann, 317 U.S. 269 (1942);
Singer v. United States, 380 U.S. 24 (1965); Note, 65 Yale L.J. 1032 (1956).

The time in which the motion may be made has been changed to 7 clays in
accordance with 'hic arlmendment to Rule 4a(a) which by excluding Saturday from
the days to be counted when the period of time is less than 7 days would make 7
days the normal time for a motion requiired to he made in 5 days. Also the court
is authorized to extend the time as is povidfl'd for motions for new trial (Rule 33)
and in arrest of judgment (Rule 34).

References in the original rule to the nmoCion for a new trial as an alternate to
the motion for judgment of acquittal and to the power of the court to order a new
trial have been eliminated. M otions for new trial are adequately covered in
Rule 33. Also the original wording is subject to the interpretation that as motion
for judgment of acquittal gives the court power to order a new trial even though
the defendant does not wish a new trial and has not asked for one.

RULE 30. INSTRUCTIONS

At the close of the evidence or at such earlier time during the trial as the court
reasonably directs, any party may file written requests that the court instruct the
jury on the law as set forth in the requests. At the same time copies of sueb
reeuests shall be furnished to adverse parties. The court shall inform counsel
of its proposed action upon the requests prior to their arguments to the jury,
but the court shall instruct the jury aftee the a.gumv tts arf competed. No
party may assign as error any portion of the charge or omission therefrom unless
he objects thereto before the jury retires to consider its verdict, stating distinctly
the matter to which he objects and the grounds of his objection. Opportunity
shall be given to make the objection out of the hearing of the jury. and, on request
of any party, out of the presence of the jury.

Advisory Committee's Note
The amendment requires the court, on request of any party, to require the

jury to withdraw in order to permit full argument of objections to instructions.

RULE 32. SENTENCE AND JUDGMENT
(a) Sentence.-
(1) Imposition of sentence: Sentence shall be imposed without unreasonable

delay. Pending sentence the court may commit the defendant or continue or
alter the bail. Before imposing sentence the court shall afford He defe4ftm counsel
an opportunity to speak on behalf of the defendant and shall address the defendant
personally and ask him if he wishes to make a statement in his own behalf and to
present any information in mitigation of punishment.

(2) Notification of right to appeal: After imposing 8enfenee int a case which has
gore to trial on a plea of not guilty, the court shall advise theklefeindanl of his . ight to
appeal and of the right of a person who is unable to pay the 0ist of an appeal to apply
for leave to appeal in forma paupercs. If the defendant 14b requests, the clerk of the
court shall prepare and file forthwith a notice of appeaPon behalf of the defendant.

(c) Piesentence investigation.-
(2) Report: The report of the presentence investigation shall contain any prior

criminal record of the defendant and such information about his characteristics,
his financial condlition and the-circurnstances affecting his bihavior as mav be
helpful in imposing sentence or in granting probation or in the correctioilld treat-
ment of the defendant, and such other information as may be required by the
Court. The court before imposing sentence may disclose to the defendant or his
counsel all or part of the material contained in the report of the presenlence investmga-
tion and afford an opportunity. to the defendant or his counsel to comment thereon.
Aony material disclosed to the deft-tdant or his counsel shall also be disclosed to the
attorney for the government.
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(f) Revocation of probation.--The court shall not revoke probation except after a
hearing at which the defendant shall be p, esent and apprised of the grounds on whic;.
such action is proposed. The defendant may be a imitted to bail pending such hearing.

Advisory Committee's Note
Subdivision (a)(1).-The amendment writes into the rule the holding of the

Supreme Court that the court before imposing sentence must afford an oppor-
tunity to the defendant personally to speak in his own behalf. See Green v. United
Slates, 365 U.S. 301 (1961); Hill v. United States, 368 U.S. 424 (1962). The
amendment also provides an opportunity for counsel to speak on behalf of the
defendant.

Subaivision (a) (2) .--This amendment is a substantial revision and a relocation
of the provision originally found in Rule 37(a)(2): "When a court after trial
imposes sentence upon a defendant not represented by counsel, the defendant
shall be advised of his right to appeal and if he so requests, the clerk shall prepare
and file forthwith a notice of appeal on behalf of the defendant." The court is
required to advise the defendant of his right to appeal in all cases which have gone
to trial after plea of not guilty because situations arise in which a defendant
represented by counsel at the trial is not adequately advised by such counsel of his
right to appeal. Trial counsel may not regard his responsibility as extendig g
bevonid the time of imnpo'ition of sentence. The defendant may be t-emoved
from the courtroom immediately upon sentence and held in custody under cir-
cumstances which make it difficult far counsel to advise him. See, e.g., Hodges
v. United States, 368 U.S. 139 (1961). Because indirgent defendants are most
likely to be without effective assistance of counsel at this point in the proceedings,
it is also provided that defendants be notified of the right of a person without
funds to apply for leave to appeal in forma pauperis. The provision is added
here because this rule seems the most appropriate place to set forth a procedure
to be followed by the court at the time of sentencing.

Subdivision (c) (2).--It is not a denial of due process of law for a court in sentenc-
ing to relv on a report of a presentence investigation without disclosing such
report to the defendant or giving him an opportunity to rebut it. Williams v.
New York, 337 U.S. ' 41 (1949); Williams v. Oklahoma, 358 U.S. 576 (1959).
However, the question whether as a matter of policy the defendant should be
accorded some opportunity to see and ref .te allegations made in such reports
has been the subject of heated controversy. For arguments favoring disclosure,
see Tappan, Crime, Justice, and Correction, 558 (1960); -Model Penal Code, 54-55
(Tent. Draft No. 2, 1954); Thomsen, confidentiality of the Presentence Report:
A Middle Position, 28 Fed. Prob., Mlarch 1964, p. 8; Wyzanski, A Trial Judge's
Freedom and Responsibility, 65 Harv. L. Rev. 1281, 1291-2 (1952); Note, Employ-
snent of Social Investigation Reports in Criminal and Juvenile Proceedings, 58 Comlm.

L. R1ev. 702 (1958); cf. Kadish, The Advocate and the Expert: Counsel in the Peno-
Correctional Process, 45 Minm. L. Rev. 803, 806, (1961). For arguments opposing
disclosure, see Barnett and Gronewold, Confidentiality of the Presentence Rcport,
26 Fed. Prob. Mlarch 1962, p. 26; Judicial Conference Committee on Adminis-
tration of the Probation System, Judicial Opinion on Proposed Change in Rule
i52(c) of the Federal Rules of Criminal Procedure--a Survey (1964); Keve, The
Probation Officer Investigates, 6-15 (1960); Parsons, The Presentence Investigation
Report Must be Preserved as a Confidential Document, 28 Fed. P'rob. -March 1964,
p. 3; Sharp, The Confidential Nature of Presentence Reports, 5 Cath. U. L. Rev.
127 (1955); Wilson, A New Arena is Emerging to Test the Confidentiality of Pre-
sentence Reports, 25 Fed. Prob. Dec. 1961, p. 6; Federal Judge's Views on Probation
Practices, 24 Fed. Prob. Mlarch 1960, p. 10.

In a few jurisdictions the defend(lat is given a right of access to the presentence
report. In England and California a copy of the report is given to the defendant
in everv case. English Criminal Justice Act of 1948, 11 & 12 Geo. 6, c. 58, § 43;
Cal. Peni. C. § 120:3. In Alabama the defendant has a right to inspect the report.
Ala. Code. Title 42, § 23. In Ohio and Virginia the probation officer reports
in open court and the defendant is given the right to examine him on his report.
Ohio Rev. Code, § 2947_)6; Va. Code, §53-278.1. The Minnesota Criminal
Code of 1963. § 609.115(4), provides that any presentence report ''shall he open
for inspection by the prosecuting attorney andli the defendant's attorney prior to
sentence and on the request of either of them a summary hearing in chambers
shall be held on any matter brought in issue, but confidential sources of infor-
mation shall not be disclosed unless the court otherwisc directs." Cf. Model
Penal Code § 7.07(5) (P.O.D. 1962): "Before imposing sentence, the Court shall
advise the defendant or his counsel of the factual contents and the conclusions of
any presentenice investigation or psychiatric examination and afford fair oppor-
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tunity, if the defendant so requests, to controvert them. The sources of con-
fidentiai information need not, however, be disclosed."

Practice in the federal courts is mixed, with a substantial minority of judges
permitting disclo-;.rc while most deny it. Sec the recent survey prepared for
the Judicial Conf,-rence of the District of Columbia by the Junior Bar Section of
the Bar Association of the District of Columbia, reported in Conference Papers
on Discovery in Federal Criminal Cases, 33 F.R.D. 101, 125-127 (1963). See
also Gronewold, Presentence Investigation Practices in the Federal Probation System,
Fed. Prob. Sept. 19.58, pp. 27, 31. For divergent judicial opinions see Smith v.
United States, 223 F. 2d 750, 754 (5th Cir. 1955) (supporting disclosure); United
States v. Durham, 181 F. Supp. 503 (D.D.C. 1960() (supporting secrecy).

Substantial objections to compelling disclosure in every case have been ad-
vanced by federal judges, including many who in practice often disclose all or
pprts of presentence reports. See Judicial Conference Committee on the Admnin-
istration of the Proration System, Judicial Opinion on Proposed Change in Rule
32(c) of the Federal Rules of Criminal Procedure-A Survey (1964). Hence, the
amendment goes no further than to make it clear that courts may disclose all or
part of the presentence report to the defendant or to his counsel. It is hoped
that courts will make increasing use of their discretion to disclose so that defend-
ants generally may be given full opportunity to rebut or explain facts in present-
ence reports -whichl will be material factors in determining sentences. For a
description of sulch a practice in one district, see Thomsen, Confidentiality of the
Presentence Rcpor': A Middle Position, 28 Fed. Prob., March 1964, p. 8.

It is also provided that any material disclosed to the defendant or his counsel
shall be disclosed to the attorney for the government. Such disclosure will
permit the government to participate in the resolution of any factual questions
raised by the defendant.

Subdivision (f).-This new subdivision writes into the rule the procedure
which the cases have derived from the provision in 18 U.S.C. § 3653 that a person
arrested for violation of probation "shall he taken before the court" and that
thereupon the court may revoke the probation. See Escoe v. Zerbst, 295 U.S.
490 (1935); Brown v. United States, 236 F. 2d 253 (9th Cir. 1956), cert den. 356
U.S. 922 (1958). Compare Model Penal Code § 301.4 (P.O.D. 1962); Ilink, The
Application of Constitutional Standards of Protection to Probation, 29 U. Chi. L.
Rev. 483 (1962).

RULE 33. NEW TRIAL

The court onn motion of a defendant may grant a new trial to ft deke>dftf himif required in the interest of justice. If trial was bv the court without a jury the
court on motion of a defendanzt for a new trial may vacate the judgment if entered,take additional testimony and direct the entry of a new judgment. A motion
for a new trial based on the ground of niewly discovered o videnee may he made
oniy before or within two years after final judgment, but if an appeal is pendingthe court mav grant the motion only on remand] of the case. A motion for a
new trial based on any other grounds shall be made within ; 7 days after verdict
or finding of guilty or within such further tine as the court may fix during the
6 7-day period.
Advisory Committee's Note

The amendments to the first two sentences make it clear that a judge has
no power to order a new trial oil his own motion, that he can act only in responseto a motion timely made by a defendant. Problems of dooble jeopardy arise

lhen the court acts on its own Iotion. See Unitcd Stat-s v. Snoith. 331 IU.S.
469 (1947). These anmendlments do not, of course, change the power which the
court has in certain circinstances, prior to verdict or finding of guilty, to declare
. Mistrial and ordier a new trial on its own motion. See e.g., Gori v. United
Stales, 367 U.S. 364 (1061); Downuem v. Unitdl States, 372 U.S. 734 (1963); United
States v. Tateo, :377 U.S. 463 (196-1). The aurieidiernt to the last sentence changes
the time in which the motion wav be umeule to 7 days. See the Advizory Coln-
mittee's Note to Rule 29.t

RULE 34. ARREST OF JODGMENr

The court on motion of a drfefndut shall arrest jurlgnent if the indictment or
information does not charge an otfenic or if the court was without j'triirliction of
the oTcnlSe chargeil. Tile motion in arrest of ju l-mnt sht ill be mdvle withinX 7 days after de +ieR eF g~tilF v' rdict or 'lo'li',?q of gjuilty, or after plea of
guilly or nolo con/endere, or Lxithim .Z!Uch further time as the court may fix dluringth' S e-day period.
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A.:b4isory Committee's Note

The words "on motion of a defendant" are added to make clear here, as inRule33, that thecourt may act only pursuant to atimely motion by the defendant.
The amendmnent to the second sentence is designcd to clarify an ambiguity inthe rule as originally drafted. In Lott v. United States, 367 U.S. 421 (1961) theSupreme Court held that whilen a defendant pleaded noio contendere the time inwhich a motion could be made under this rule did not begin to run until entry ofthe judgment. The Court held that such a plea was not a "determination ofguilt." No reason of policy appears to justify having the time for making thismotion commence with the verdict or finding of guilt but not with the acceptance ofthe ple . of nolo contendere or the plea of guilty. The amendment changes theresult in the Lolt ease and makes the periodr3 uniform. The amendment alsocha rges the time in which the motion mav be made to 7 days. See the Advisory

Com 1mittee's Note to Rule 29.

RULE 35. CORRECTION Ot REDUCTION OF SENTENCE

The court mav correct an illegal sentence at anv time. and may correct a sentenceimposed in n i11ltegal manner Within the time protided herein for the reduction ofsenteCce. The court may reduce a sentence within 4 120 days after the sentenceis imposed, or within 0 120 days after receipt by the court of a mandate issuedupon affirmance of the judgment or dismi.ssal of the appeal, or within 6 120(lays after eeifA of tt entry of any order or judgment of the Sup =-me Courtdenying es+ a efaief fep a w+A o ef 4ee#i4- review of, or having the effect ofupholding, a judgment of conviction. The court may also reduce a sentence upQfnrevocation of pro'ation as provided by law.
Advisory Committee's Note

The amendment to the first sentence gives the court power to correct a sentenceimnposed in an illegal manner within the same tinie limits as those provided forreducing a sentence. In Hill v. United Stales, 368 U.S. 424 (1962) the court heldthat a motion to correct an illegal sentence was not an appropriate way for adefendant to raise the question whether when he appeared for sentencing thecourt had afforded him an opportunity to make a statement in his own behalfas required by 1-uie 32(a). The amendmtent recognizes the distinction betweenan illeJal sentence, whichl may he corrected at any time, and a sentence irnposed
in an illegal manner, and provides a limited time for correcting the latter.The second sentence has been 'imended to increase the time within which thecourt may act from 60 days to 120 days. The 60-day period is frequently tooshort to enable the defendant to obtain and file the evidence, information andargument to Support a reduction in sentence. Especially where a defendant hasbeen committed to an institution at a distance from the sentencing court, thedelays involved in institutional mail inspection procedlures and the time requiredto contact relatives, friends and counsel may result in the 60-day period passingbefore the court is able to consider the case.

The other nuncuidinents to the second sentence clarify aambiguities in the timingprovisions. In those eases in which the mandate of the court of appeals is issuedprior to action by the .<upremnv C'ourt on the dlefenflanit's petition for certiorari,the rule created prhllems in three situattiins: (I) If the awrit were deniet, thelast phrase of the rul. left oliscure the point at which the period began to runbecause orders of the Supreme Court deniiNinv applications for writs are not sentto the district Courts. Sce Johnson v . I fnete Sbutps, 23-5 F. 2d 459 (5th (Gir. 19.56).(2) If the writ were grantfid but liter dismissed as improvidently granted, therule dli i not provide an v tine periodi fur reduction of sent nen. .(:) If the wvritwere taran tel and ! tti r the (C iurt affirmedl a jud.:meunt of the court if appealswhich had affirmnpl the cfinvirtion, 1he rule di.l lint provide any tinie period for
redoetiion if sentence. The amenridinn nt n:.Lkes it lehiar that in eafclh of these
three sitiu:ittins ¶ . 12_n ] y p- nrii enimences to run with the entrv of the order
or ijiluznvit )f hie >upreine Coturt.

The thiri l s uteee 1ls been: mld'd to nilLke it elear that the time linitationiulPOseil) by lu le .S5 nLlion thfe redut ti iif a scintence' does niot at)pv to siu(h
reduction ;Iponl t.e rev ,e iy. wi prhi.d Ua a- ws z ithori/ i'b iS U. ; .e.

RULE 37. TAKINN . APPEAL. AND PETiriON FOR oNVRIT OF CERTIO- 't!l

(a) 7Tlim71 .ppora! 0g a ( 1,': of Alpsm,'--
(I) /ifou an apipral is tiok : nt'tice of appeal: An appeal pcnitt- ' law

from a list rict court to a court of appeals ii taken bv filing wai-h. t 4r ef 4we
tS4e+e etptir a not ti'c of appe,.al inl 4efh-fet- Mte IDif'jct co,' !tti'iz- -iC lime
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provided by paragraph (2) of this subdivision. Pet4iieo fof ftiwf~e e Of ftppeftl7eit-atios aftd ff }gstmef inew f 4ePep ift eftsee geyeened by Pieoe ettles fffe ftbeihedt4
The notice of appeal shall 4 foeth 4t-e 44ee of Phe eesee 4- ftt ie ttft4 addetee of
4te appellfti4 ftf 14 4he appellnt'B a

teta4eee, ft getteeel stttemea4 of 4-he ffentse-
ft efeetse s4-effien4 of 4he judgniieo eeo of4e--, tp4Nrin e d4t4e ei1 &oy 4eefife
simpaseee t-he pshee of eoniemeftt if the defefttF le ift eitoiey &n4 t seteet
flhe4 4-he ftptt4 frtleatq "ffi 4-he I l,$teftt, eof ePde-f The "I-t4ee of ftppeftl
eshel be Sigfe4 by 4-e ftppellpn eP ftppt,410P atttore. of by * he eleik if Pie
tiee is pseposed by Pie eleek fns ttoi4ev4d hif psngpt h;3} of +4his soh44

specify the party or parties taking the appeal; shall designate the judgment, order or
part thereof appealed from; and shall name the court to which the appeal is taken.
A copy of -the i-ls+tsieete notice of appeal and a statement of the docket entries
shall be forwarded immediately by the clerk of the district court to the clerk of
the court of al-p-als. N-tifi4 e* of 4-e fi§4fg of 4-he fo4ee of ftppeel s4*- h)e
git'en by W4- elerif by Fttt44ffg eofieR 44+eeeo t-e &4vferee poities, bof 4is fttiie
foe t" 4 ele fee ffcet +he li F 4e fppett. The clerk shall sert)e notice
of the filing of a no/ice of appeal by mnailing a copy thereof to all parties other than
the appellant. Wlhen an appeal is taken by a defendant, the clerk shall also serve
a copy of the notice of appeal upon him, either by personal service or by mail ad-
dressed to him. The clerk shall note on each copy to be served the date on which the
notice of appeal was filed, and shall note in the docket the names of the parties on
whom he serves copies, with the date of mailing or other service. Failuare ef the clerk
to serve notice shall not affect the validity of the appeal.

(2) Time for taking appeal: A-n rppeol 4by tt efendatt may be taken w4W" 4-0
dety &4eF eft4Fy of Pie jot~gete e014e1 appeele4 ffem, bG4 if e ft+ motio ffW f
eew 4,ifi elp ite aorest of judgine4 hk* beee meeae withift Qhe 44 dey peri4 n*
appeal *eiafff t iett of4 eonvietion *ney he twken whift 4e0 Eys ft4-* ee-4-i
of Owe aetee denying Phe iteA4oion. The notice of appeal by a defendant shall be
flled within 10 days after the entry of the judgment or order appealed from. A
notice of appeal flled after the announcement of a decision, sentence, or order but
before entry of the judgment or order shall be treated as flied after such entry and on
the day thereof. If a timelty motion in arrest of judgment or for a new trial on any
ground other than newly discovered evidence has been made, an appeal from a judg-
ment of conviction may be taken within 10 days after the eru-'y of the order dlenying
the motion. A motion for a new trial based on the grouno -.f newly discovered ieli-
dence will similarl-I extend the time for appeal from a judg.vIent of conviction if the
motion is made b'fore or within 10 days after entry of judgment. When a eeont
feP trial i$ e.se wee ee *post a defeeefftf aet rej e'ate4 by eeoa .4

4efeReet ohfAl be aii4v4 of bin right t-e fappeal afi if he so e t v 't
oh4 fsepapte ftfk4 4

7
tfe feethiiot a ffe4ie of appeal so behaf f4 4-he 4ef- iftA

When A an appeal by the government 4he is authorized by stattte, fw;y ,t-
ttkeC the notice of appeal shall be fled within 30 days after entry of thle judnuient
or order appealed from. A judgtment or order is entered within the meaning on this
paragraph when it is entered in the criminal docket. (fpon a shoewing of excusuable
neglect, the district court anail, before or after the time has expired, with or with,,ut
motion and notice, extend the time for filing the notice of appeal otherwise allowed to
any party for a period not to exceed 38 days from the expiration of thf origyinal time
prescribed by this paragraph.
Advisory Committee's Note

Subdivision (a)(1).- The fir.,t and th;l f entvnce('. of -,r ,, Vi-iO (a)(i i are
rewritten, anit the fouirth .sentence is f'iimiiati d, in order , . Iatv ti-. nmtthod
of taking an appeal in criminal ae(Lsv - ' tIh- noilewilalt 'lIi r wr lrt hoi! prrovi,'-d
for civil callfs. 'The second .sentiinc; - slhivi~iMoin (a;, I i- eIiriinatf-fi as la-ng
no longer necessarv. Tl'i diit%- i et rd on t le clerk t) ti -itIi sentence is
expanded in the intw-rest of proiidi vs ;tn-iiltrr ii h act'iad r'' ai( thiat his appial
ha.s been taken antI in the iritere.t of oto. rl- nroci-drrre ur-rn.rrllx

Subdivision (a)j ?).- ITh!f :I.r ii'l-' 1r.Ilik *-;oi i "';i.--.'I j.., I h orjita .111)-
divi;ionr withI thil follovimll :r''lrirl,ri . 'rrxi>i>ri al: cliiglais

(I) The first sent-nien i- the fir-t o i.'- .f th. ori,'inial firt i'-f n-rioi r. worde-d
to iniicate thle mlandatort. character of .i; prov iiori that thf. riotic' h) filed % itihirr
10 daxs.

k2, lih(- vend sentence irnrorlpor;ati.. tilh ho±lin.u ill L. nikr %. tUntiel .S•tnt,/
:lW I' S. :325 (1 53 .

3.3 TI'el( tloird :aridl fourth re re hnie ('dl r lif'I,- fir,:1 ! ,l:i' 'if r 0l'. fi-t
.seritrnwi of ilti- oriugin:l qrihdhiviio, a ;2 . ThLt (-iar... pro'.dl'- thai a li'ltuir
for a new trial or in arr.-t of jrrdunl-rrrit rliuled l.it hji, % lie li)-dM:Ly p rio(l Yi'.r'-% (I
for t le filing of a notice of appeal ti-rilliniates the turilnl fa of lie timlie f' al
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and permits Oan appeal to be taken wvithin 10 days after entry of the order denry-
ing the motion. The quezbtion ha.s arisen as to whet her a motion filed withill
the IU-daay period hti t heyond the time allowed for its filing bv the applicable
rule(s (ulles 33 and 34) termiriates the running of the tim- for appeal. Cf.
Lotl v. Ulniled .States, 280 F. 2(1 24 (5th Cir. 1960), holding that an invalid motion
does nOt extend the time, with lSinilh v. U'n1ted Slates, 273 F. 2d 462 (10th Cir.
1959), holding that it does. ()n reviewing the Loll case the Supreme Court called
attt ntion to the cor'lict andl explres.ed the hope that the rule wvould be clarified.
Lott v. United States, :367 U.S. 421, 425 (1961). The propose(l amendment makes
it clear that onlv a timelv mnotion will have the ellect of terminating the time
for filing the notice of aplpeal and that a motion based on newlyv (discovered evi-
dence will have the effect only if it is filbd before or within 10 days after entry
of judgmeiunt. The latter qualification is necessary because a motion for a new trial
based on newlv discovered evidence is timelv tinder Rule 3'3 if .iled within 2
N'Nitrl of tOn- enitrv of judIgmnillt.

(4) The sixth sentence is added to fix the precise time at -which a judgment
is tentered. There has been some doubt on the point. In R~ichards v. C'nited
States, 192 F. 2d 602 (D.C. Cir. 19a5) it, was held that the time for appeal ran
not from the (late of the sentence, nor from the date the judgment was signed,
hut from the date it xva., filed and entercd in the docket. But dicta in Ilyche v.
United Slates, 278 1". 2d 915 (5ti Cir. 1960) and United Stales v. Isabella, 251
F. 2d 223 (2d Cir. 195;8) state that the time for appeal starts to run from the
tine of the sentence in open court.

(5) The final sentence effects a major change in the rule, under which courts
have been held plowerless to extend the tini' fixedl by rule for taking an appeal.
Uniled Slates v. Robinson, 361 U.S. 220 196(t). The desirability of a provision
permitting all extension in appropriate ca.ses is evi(leniced by Berman v. United
Slates, :378 I.S. 530 (1964), Fallen v. Untled Slates, :306 F. 2d 697 (5th Cir. 1962).
rer'd :378 U.S. 139 (1964), and United Stales v. Isabella, 251 F. 2d 223 (2d Cir,
195s).

Contrary to the usial rule (see Rule 45(b) see also Rtule 6(b) of the Federal
Rules of Civil lProcedure) the 1listrict court ij authorized to extend the time after
its expiration without niotiori an(l notice. The usIual recluireient of motion and
notice hai the effect of reducing the time wvithin which anl extension of the time
for appeal muay he sougtil , -iiice, titlike other motions for extensions, the relief
itself call he graiit ed onl Iv hi ithn a fixe l timec after expiration of the original time.
While an) adverse party ought ordinarily be afforded anl opportunity to contest a
ro(qji-t for anl extenision, the spvcial circutmnstanices which not infrequILently obtain
in criinti nil ca.es sugg(-,t that thlie di.strict court should be impoweredl to grant
ext. ilsions in apl ropriatil cn-t.s Wvithoitt niutioll a(id notice.

(6) The second >(,,tence of original :tibd(livibion (a) (2) has been transferred,
iti ainendedl form, to Rule 32.

IIUI,E 35. STAY OF EXECUTION, AND RiELIEF PENDING REVIEW

ta) Stay1 of exrecutlon--
(2) imprisoiinmentt: A sentence of imprisonment shall be stayed if an appeal i6

taken andI the defendant eleef m " eot"w~iee seriee eif 14h sentefte f is
adnitilletI to hail. If the lefendant is not ad(illeit to bail, the court mayj recomrnmend
to the .AIttorneil General that the dIifendant be re tainedl at, or transferred to, a place of
con~fltuiemnit near the plaie of trial or the place wthere his appeal is to be heard, for a
period rrasonablt ricessary to permit the defendant to assist oti the preparation of his
appeal to the eoint of appeals.

A drisort' f ominittee.i Note
A il(efemidai t vont nie( d to a t erin of iml)risonmient is co[inlittfi(l to the cuStofdV

of the Attorniey (;(ll-ral wh, is empowered by Statite to iesignate the place of his
cotiti einment i. Is . 'U.S.C. § 4os'! 'rhee ni eiiig court has iio alithoritv to
d(1-lit;lta tlii( phie( of iinprisnineni . See (.g., Hlogue a-. United States, 287 F.
2d 99 Silth Cr. 9l1i. eft. (/dn., :36S U S 9:32 I 1961).

Whno lie, p:ice oif uipuirisaoiiinet h,. been de.-iginated, and notwithstanding the
pemndeticy of atm a ppe:dl thle defindauit is ustually transferred from the ;lace of his
t.itoor:irv lIttit tion withbi tfli distriet of Ili., coniviction tniless he hais elected

nlit t.. (conitin i oirvi-ev of thlie m itnece." This transier can be avoided oiilv if
thi li-fti-dait inake i tle ili-ctiol,. a course -oinetimnes aidised by counsel who
nl:itm I- lent it ii,.:irv to coiisildt with the dt-feiidaiit from tini- to iimie before the
appl,-; I- 1 ttil p-rf. (t-l. However, thi) eleictioi doprivev. the defendant of a
rigfht to claim credit for the tin'- penit ill Jill pendilig the dlisposition of the appeal
b'-cli- I 1 I tI' S ( ' § i5 provide .- that the iente,,cv of imprisonment, commences,
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to run only from "the date on which such person is received at the penitentiary,
reformatory, or jail for service of said sentence." See, e.g., Shelton v. United States
234 F. 2d 132 (5th Cir. 1956).

The amendment eliminates the procedure for election not to commence service
of sentence. In lieu thereof it is provided that the court may recommend to the
Attorney General that the defendant be retained at or transferred to a place of
confinement near the place of trial or the place where the appeal is to be heard
for the period reasonably necessary to permit the defendant to assist in the prepa-
ration of his appeal to the court of appeals. Under this procedure the defendant
would no longer be required to serve dcead time in a local jail in order to assist in
preparation of his appeal.

RULE 40. COMMITMENT TO ANOTHER DISTRICT; REMOVAL

(b) Arrest in distant district.-
(2) Statement by commissioner or judge: The commissioner or juidge shall

inform the defendant of the charge augainst him, of his right to retain COun(SlI, of
his right to request the assignment of counsel if he is unable to obltain counsel, and of
his right to have a hearing or to waive a hearing bv signil a -aiver before the
commissioner or judlge. The commissioner or judge shall also inform the (lefelid-
ant that he is not required to make a statement and that any statement made hy
him mnay be use(l against him, shall allow him reasonable opportunity to consult
counsel and shall admit him to bail as provided in these rules.

Advisory Committee's Note
The amendment conforms to the change made in the corresponding procedure

in Rule 5(b).
RULE 44. RIGHT TO AND ASSIGNMENT OF COUNSEL

U Oh efled4 appeatps ih ee4 without eeounsel, "he euftH fted4tfe hif
ef hie m4gJ 4e eeuntsel fae4 aseign eHftoel e sepfeset4 hifs a-k evesy st-ftge ef 44ie

pfee" oftless he elee4e se pieeed with* sestsse osr is able tot C4ai"i eoettseeh

(a) 1ight to assigned counsel.-ELvery defendant who is unable to obtain counsel
shall be entitled to have counsel assigned to represent him at every stage of the proecd-
ings from; his initial appearance before the commissioner or the court through appfal,
unless he wairves such appointment.

(b) Assignment procedure.-The procedures for imphwnmting the right set n it in
subdivision (a) shall be those provided by law and by local rules of court established
pursuant thereto.

Advisory Comm ittee's .Note
A new rule is provided as a substitute for the old to providle for the assignmenent of

counsel to defendants unable to obtain counsel during ill stages of thr proceedinri.
The Supreme Court haF recenty rmade clear the impo~rtance of proN uiuig couriitel
both at the earliest possible time after arrest and on appeal. See Croaker v. ( ol-
fornia, :357 U.S. 433 (1 CrS) ('cenia v. LaGay, 357 -.S. 504 ( Whi l; hite v.
Maryland, 373 U.S. 59 (1963); Giicon v. WIainwright, 372 U.S. 3;35 (1963;; D)nualas
v. California, 372 U.S. 353 (1963). Sec also Association of the Bar of the City of
New York, Special Committee to Study the Defender System, Eqwal .11st ice for
the .Iceused (1959); Report of the Attorney General's Committec on Poterly and the
Administration of Justice (1963); Beaneyv. [Fight to Counsel Before ArragiglomIt, 45
Minn. I. 1'ev. 771 (1961); Boskey, The Right to Couns-el in A.ppellate lProrcedengs,
45 'linn. 1,. Ilev. 7q3 (1961): Douglas, The Rlightto ounisil---.I 'oreirord, 145 Minn.
I,. Itev. 693 (1961) : Kain isar, The flight to Counod ? andt Ihr rh enth .1 mFndment;
A l)alotue on "''The Most P'urrrasipe Rg/h," of an A1csed,4. 3u 1 (3 hi. L. 1Bev. 1
(1962): Kamnisar, Bmtts v. Brady Tuentry Years Later: TIhe flight to (Onuel and l)Due
Process Values, 61 Mich. L. Iev. 21' (1962); Symposium, The Rlght to Coiunsgel. 22
Legal Aid lBriefcase 4-48 ( 19;3) . Provision has been nmade hV lavw for a I.4gal Aid
Agency in the l)istrict of Columbia % hielh is charged with thle dty of pr,)% iling

I Colusel an(l courts 3re a(dImonished to aSSign such couns I ''las (ar1 in 1S Pli priveid-
;ng as practicable." D).C. Code § 2-2202. C'ongre(s has now imnf.b pros Isi, 1i for
asigniment of counsel and their coImpensatIion in all of t1ht (dttrictl. Criminal

Justice Aet of 1964 (78 Stat. 552).
Like the oriintal rui- tile ariende-d rule proveih-s a rig:t to coo iih4 'Aslhie ijF

broader in t-wo respects than t hat for Nvhich eolin cnioiail IoS prs i,\ f-fd inl Ite
Criminal Juitice Act of 196-I: (1) th. right extvzids to 1st' otf.i,.- t'l 1,.- t 'l..
in the district courta, amld C2 tie righi, exi' rui- to *! fet.'tarait uimathl' i, ,,i tain
coumIScl for reasons other t ann financial. 1, rul to lf, nt co', r pfsi c-.Ir a
other than those in thle cotirts of the L m'at-i ltat in aad hifore t 'ite(d .itateS
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commissioners. See Rule 1. Hence, the problems relating to the providing ofcounsel prior to the initial appearance before a court of commissioner are notdealt with in this rule. Cf. Escobedo v. United States, 378 U.S. 478 (1964); Enker
and Elsen, Counsel for the Suspect: Aiassiah v. United States and Escobedo v.Illinois, 49 Minn. L. Rev. 47 (1964).

Subditrigion (a).-This subdivision expresses the right of the defendant unable
to obtain counsel to have such counsel assigned at any stage of the proceedings
from his initial appearance before the commissioner or court through the appeal,unless he waives such right. The phrase "from his initial appearance before thecommissioner or court" is intended to require the assignment of counsel aspromptly as possible after it appears that the defendant is unable to obtaincounsel. The right to assignment of counsel is not limited to those financiallyunable to obtain counsel. If a defendant is able to compensate counsel but stillcannot obtain counsel, he is entitled to the assignment of counsel even thoughnot to free counsel.

Subdivision (b).-This new subdivision reflects the adoption of the CriminalJustice Act of 1964. See Report of the Judicial Conference of the United States onthe Criminal Justice Act of 1964, 36 F-R.D. 277 (1964).

RULE 45. TIME

(a) Computation. In computing any period of time the day of the act orevent af4'em from which the designated period of time beings to run is shall not tobe included. The last day of the period so computed is tO shall be included,unless it is a Saturday, a Sunday, or a legal holiday, in which event the periodruns until the end of the next day which is icteep not a Saturday, a Sunday, fteeor a legal holiday. WShen a period of time prescribed or allowed is less than7 days, intermediate Saturdays, Sundays and legal holidays shall be excluded inthe computation. A hlfo heliday sByll be ee"4eeed as ethe days ad *eat as aholiday. As used in these rules, "legal holiday" includes New Year's Day, Wash-inaon s Birthday, Memorial Day, Independence Day, Labor Day, Veterans Day,Thanksgiving Day, Christmas Day, and any other day appointed as a holiday by thePresident or the Congress of the United States, or by the state in which the districtcourt is held.
(b) Entargement.-When an act is required or allowed to be done at or withina specified time, thecourtforcauseshown mayatany time in itsdiscretion (1) withor without motion or notice, order the period enlarged if &Poiatieo requesttherefor is made before the expiration of tile period originally prescribed or asextended by a previous order or (2) upon motion made after the expiration of thespecified period permit the act to be done aeep He e*pirfsaeo e4 4he wpeeifiedpeeieod if the failure to act was the result of excusable neglect; but the court maynot effaces.e O efjatl extend the time for taking any action under Rules 29, 33,34, asd 9 eiteept as Whterwise peyided i* those fIeTea eo toe Pewled for takina* appeal, 3.5, 3/(a)(2) and 39(c), except to the extent and under the conditionsstated in them.

Advisory Cominitfee's Note
Subdivision (a).-This amendment conforms the subdivision with the amend-ments made effective oin Ju.II 1, 1963, to the comparable provision in Civil Rule

6(a). The only major change is to treat Saturdays as legal holidays for thepurpose of computing time.
SSubdirision (b).-The amellndment conforms the subdivision to the amendments

made effective in 1948 to the comparable provision in Cix il lRule 6(b,. Oneof these conforming changes, substituting tile fiord ''extend the tinn'-' for thewords ''enlarge the period" clarifies the amnbiguity V shich ga'. e rise to the decisionin United States v. itobinson, 361 U.S. 220 (1960i. The arneridnlent atl.so, in con-nection with tIhe amendynents to Rules 29 andI 37, mrakes it clear that the onlveircunmstances under wihich ex'humsion.s can be granted under Rules 29, 33, 34, 35r,37(a)(2) and 39(c) are tlhoe stated in thl im.

RULE 46. RELEASE ON BAIL

(c) A d*etit Terms-If tile defendant is admnitted to bail: the Atfdoatd termsthereof shall be such as in the judgment of the eornmrnisioner or Court or judgeor justice xvill insure the presence of tile defendant, laving iegard to the natureand cireumstances of the otlensie charge(d, the weight of the e% iHence against him,
the financial ability of the defeinidlant to give bail, em the character of the dle-fendant., and the policy against unneccsdary detention of defendants pending trial.
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(d) form, conditions and place of deposit.-A person required or permitted to
givc bail shall execute a bond for his appearance. e imeee sttret-iee befy 4e
fftife4, e. h o 3 bend s of "te4i &fJhe Unifed 8+ftes i eey be fteeeted fHW4 ii
ppepe- eaeefee e eetifi' fteed be fequifced- The commissioner or court or judge or
justice, having regard to the ronsidera lions setiforth in subdivision (c), may require one
or more sureties, may authorize the acceptance of cash or bonds or notes of the l'nited
States in an amount equal to or less than theface amount of the bond, or may authorize
the release of the defendant without security urpon his written agreement to appear at a
speciJied time and place and upon such conditions as may be prescriberd to insure his
appearance. Bail given originally onl appeal shall be deposited in the registry of
the district court from which the t ppeal is taken.

(h) Supervision of detention pencling trial.-The court shall exercise supervision
over the detention of defendants and witnesses uwithin the disirict pending trial for the
purpose of eliminating all uneccessary/ detention. The attorney for the government
shall make a bmweekly repart to Itie court listing each dcfendant and witness who has
been held in custody pending indictment, arraignment or trial for a period in excess of
ten days. As to each witness so listed the attorney for the yovrctnment shall make a
staliment of thie reasons why such witness should not be released with or without the
taking of his deposition pursuant to Rtule 1(a). Is to eaci d(eIendant so listed the
attorney for the government shall make a statement of the reasons u'hy the (difendant is
still held in custody.

Advisory Committee's Note
Subdivision (c).-The more inclusive word "terms" is substituted for "amount"

in view of the amendment to subdivision (d) authorizing releases without security
on such conditions as are necessary to insure the appearance of the defendant.
The phrase added at the end of this subdivision is designed to encourage cominis-
sioners and judges to set the terms of bail so aS to eliminate unnecessary deten-
tion. See Stack v. Boyle, 342 U.S. 1 (1951); Bandyj v. United States, 8I S Ct. 197
(1960); Bandy v. United States, 82 S. Ct. 11 (1961); ('arbo v. United Slates, 82 S.
Ct. 662 (1962); review dlen. 369 U.S. 868 (1962).

Subdivision (d).-The amendments are designed to make possible (and to
encourage) the release on bail of a greater percentage of indigent defendants than
now are released. To the extent that other considerations miakme it, reasonahlv
likelv that the defendant will appear it is both good practice and gOOnl economics
to release him on bail even though he cannot arrange for cash or hondai in evin
small amounts. In fact it has been suggested that it nu1tV be a denial of colisti-
tutional rights to hold indigent prison( ers in cu.atodcv for no other reason than their
inability to raise the money for a bond. Bandy v. United States, 81 S. Ct. 197
(1960).

The first change authorizes the acceptance as security of a deposit of cash or
government securities in an amount less than the face aniount of ther bond. Since
a defendant. t pically purchases a bail bond for a cash payme(nt of a certain per-
centage of the face of the bond, a direct deposit with the court of thlait amount
(returnable to the defeimda nt tupOlt his appearance) will oftin i equallN- adequate
as a deterrent to flight. (f. 111. Code Crini. Proe. § 110-7 (1963).

lThc second change authorizes the release of the defendant without financial
security on his written agreement to appear when other deterrents appf nr r.ns u-
ablh adequafste. See tthe (discussion of suchtl deterrents in Bandy v. Tnited Slates,
81 8. (Ct. 1 97 (1960). It also pfrrmit. th( iniposit ion of nonfinancial conditiotis as
the price of dispensing with sectirity for the bond. Such condlitions are comnmnonly
used in England. Jevliin, The Criminal Prosecution in lTigland, 89 (1 958. See
the sUgge~tioum ill Note. Bail: An Anucient Practice Reexamined. 7() Yale L1. .1. 966,
97T (1961) thait such cn uditions '- * " in ight include release in clustoriV of a t bird
party, suICh ats the -cicused 's emrplo-er, muiiiter, attornev, or a privat; orgalliza-
tion release ;ubject to a duty to r-eport periodically to ihe colirt or other public
official: or even release subjejct to a diltv to retliril to jail each nivilt.' Willful1
failture to atppear after forfeiture of bnil i; a separate crimn al olff(nKv and hence aii
added deterrent to flight. I [ U.S.C. § 31 f16.

Ior full] lisci.iomn an(n igeiiral approval of the chauiges niadf. lore "u e-I port
of the Allorniry (;G'aeral'x Cor mitter on l rty aadl the .Ic , zi t ati n Jf (Cril'lnal
Justice 5S -.S) 10963).

Soddieisieon (hi --Thuw pumrpo(e of th1is i- suil di% imi m is to plIce urx1--n the
court in i-ach district the r.epomuihifiitit for super\ i. i;Kg ml! d itto* fir otfdffq'mliamt.
and witnessis and for eliminating all unnecea--arV dtitiltimoI. 'F1:, dme. i(e of t le
report by tle attormue for the goxern macnt i- ;-ed lecueali.e in mainny list ricts
defe ) df tl" A ill be held in cuztody in plhic4s % he re the court sIt. oi*l\ at imifre-ijurit
imtmals and1 ;1(1 hliance thiyN Cannot lbe luroughit penrsnallN bt fore the court a itlieolt
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substantial delay. The magnitude of the problem is suggested by the facts that
(luring the fiscal year ending June 30, 1960, there were 2:3,811 instances in which
persons were held in custody pending trial and that the average length of deten-
tion prior to disposition (i.e., (lismissal, acquittal, probation, sentence to impris-
onment, or any other method of removing the case from the court docket) was
25.3 days. Federal Prisons 1960, table 22, p. 60. Since 27,645 of the .8,855
defendants whose cases were terminated during the fiscal year ending June 30,
1960, pleaded guilty (United States Attorneys Statistical Report, October 1960,
p. 1 and table 2), it would appear that the greater part of the detention reported
,occurs prior to the initial appearance of the defendant before the court.

RuLE 49. SERVICE AND FILING OF PAPERS

(a) Service: W1hen required. Written motions other than those which are
heard ex parte, written notices, designations of record on appeal and similar
papers shall be served upon Bwe advene pat-ties each of the parties.

(c) NVotice of orders. Immediately upon the entry of an order made on a written
motion subsequent to arraignment the clerk shall mail to each party *feee
thereby a notice thereof and shall make a note in the docket of the mailing. Lack
qf notice of the entry by the clerk does not affect the time to appeal or relieve or authorize
the court to relieve a party for failure to appeal within the time allowed, except as
permitted by Rule 37 (a) (2).

Advisory Committee's Note
Subdivision (a).-The words "adverse parties" in the original rule introduced a

question of interpretation. When, for example, is a co-defendant an adverse
party? The amendment requires service on each of the parties thus avoiding the
problem of interpretation and promoting full exchange of information among the
parties. No restriction is intended, however, upon agreements among co-
defendants or between the defendants and the government restricting exchange
of papers in the interest of eliminating unnecessary expense. Cf. the amendment
made effective July 1, 1963, to Civil Rule i(a).

Subdivision (c).-The words "affected thereby" are deleted in order to require
notice to all parties. Cf. the similar change made effective Julv 1, 1963. to Civil
Rutle 77(d).

The sentence added at the end of the subdivision eliminates the possibility of
extension of the time to appeal beyond the provision for a 30 day extension on a
showing or "excusable neglect" provided in Rule 37(a)(2). Cf. the similar change
made in Civil Rule 77(d) effective in 1948. The question has arisen in a number
of cases whether iailure or delay in giving notice on the part of the clerk results in
an extension of the time for appeal. The "general rule" has been said to be that
in the event of such failure or delay "the time for taking all appeal runs from the
date of later actual notice or receipt of the clerk's notice rather than from the date
of entry of the order." Lohman v. United States, 237 F. 2d 645, 6'16 (6th Cir.
1956). See also Rosenbloom v. United States, 355 U.S. 80 (1957) (permitting an
extension). In two cases it has been held that no extension results from the failure
to give notice of entry of judgmnents (as opposed to orders) since such notice is not
required by Ride 49(d). lltilkinson v. United States, 278 F. 2d 604 (10th Cir.
1960), cert. den. 363 U.S. 829; Ilyche v. Faldeed Stales, 278 F. 2d 915 (.5th Cir.
196t), cert. den. :364 U.S. 8t1. The excusable neglect e(xtension provision in litle
37(a)(2) will cover most case s where failure of the clerk to give notice of judgments
or orders has misled the d fevndant. -No u ied appears for an indefinite extension
without timte limit beyond the 30 day period.

rULE U. APPLICATION AND EXCE1'TION

(a) ('Courts and Comzni.s.s;oners.
(1) Courts. l hese rules apply to all criminal proceedings in the United States

District Courtst wh4*4eh 444f4te +h . (4t Isfe f6fr fo4 .4 Al~~4es.
in the District Court of GIulllal and the District Court of the Vinudn Islanfd.; in
the I nited States CGourt~s of Appeals; andl in the Supreme Court of the U nited
States; except that all offenses shall continue to be prosecuted in the Dktrict
Court of Guamn and in the D)istriet Court of the Virgin Islands by information
as heretofore except such as nuulv be required by local law to be prosecuted by
in(lictnlellt by grand jury. 4The fik6 xEYe9fttftg towf.q.44*gs akF-F

?ftg f+. gfib4k or 4ea c4 gtffn4e- ftmly Exrcept (is otheruise proiided in he (Canal
Zone Code, these rtll * apply to all criminal proceedings in the L nit. Id States District
Court for the District of the Canal 7one.
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(b) Proceedings.
(5) Other proceedings.-These rules are not applicable to extradition and rendi-

tion of fugitives; forfeiture of property for violation of a statute of the United
States; or the collection of fines and penalties. Ezcept as provided in Rule 20(d)
Tthey do not apply to proceedings under Title 18, U.S.C., Chapter 403-Juvenile
Delinquency-so far as they are inconsistent with that chapter. They do not
apply to summary trials for offenses against the navigation laws under Revised
Statutes §§ 4300-4305, 33 U.S.C. §§ 391-396, or to proceedings involving disputes
between seamen under Revised Statutes §§ 4079-4081, as amended, 22 U.S.C.
§§ 256-258, or to proceedings for fishery offenses under the Act of June 28, 1937,
c. 392. 50 Stat. 325-327, 16 U.S.C. §§ 772-772i, or to proceedings against a witness
in a foreign country under Title 28, U.S.C., § 1784.

Advisory Committee's Note
Subdivision (a).-The first change reflects the granting of statehood to Alaska.

The second change conforms to Section 3501 of the Canal Zone Code.
Subdivision (b).-The change is made necessary by the new provision in

Rule 20(d).
RULE 55. RECORDS

The clerk of the district court and each United States commissioner shall keep
such records in criminal proceedings as the Director of the Administrative Office
of the United States Courts, with the approval of the Judicial Conference of the
United States, may prescribe. Among the records required to be kept by the clerk
shall be a book known as the "criminal docket" in which, among other things, shall be
entered each order or judgment of the court. The entry of an order or judgment shall
show the date the entry is made.

Advisory Committee's Note
Rule 37(a)(2) provides that for the purpose of commencing the running of the

time for appeal a judgment or order is entered "when it is entered in the criminal
docket." The sentence added heic requires that such a docket be kept and that
it show the dates on which judgments or orders are entered therein. Cf. Civil
Rule 79(a).

RULE 66. COURTS AND CLERKS

The court of appeals and the district court shall be deemed always open for
the purpose of fling any proper paper, of issuing aPI returning process and of
making motions and orders. The clerk's office with tie clerk or a deputy in at-
tendance shall be open during business hours on all days except Saturdays, Sun-
days, and legal holidays-, but a court may provide by local rule or order that its clerk's
ojjice shall be open for specified hours on Saturdays or particular legal holidays other
than New Year's Day, Wlashington's Birthday, Memorial Day, Independence Day,
Labor Day, Veterans Day, Thanksgiving Day, and Christmas Day.

Advisory Committee's Note
The change is in conformity with the changes made in Rule 45. See the similar

changes in Civil Rule 77(c) made effective July 1, 1963.
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FORM 26. RULES OF CRIMINAL PROCEDURE

FORM 26. NOTICE OF APPEAL

In the United States District Court for the ------------- District of------------
--------------- Division

UNITED STATES OF AMERICA V. JOHN DOE

(No. -------- )
Notice is hereby given that John Doe, defendant above named hereby appealsto the United States Court of Appeals for the ---------------- ircuit (from thefinal judgment) (from the order (describing it)) entered in this proceeding on the

day of ----------- , 19-.
-----------------------------------------------------------

---------- ----------------------------------
(Address)

Attorney for John Doe.'
Advisory Committee's Note

The form is revised to correspond with the amendments to Rule 37.

Ordered:ODE
That rule 19 and subdivision (c) of Rule 45 of the Rules of Criminal Procedure

for the United States District Courts, promulgated by this Court on December 26,1944, effective March 21, 1946, are hereby rescinded, effective----------------

ADVISORY COMMITTEE'S NOTE

Rule 19 is rescinded in view of the amendments being proposed to Rule 18.
Subdivision (c) of Rule 45 is rescinded as unnecessary in view of the 1963

amendment to 28 U.S. C. § 138 eliminating terms of court.
I or "Appellant" or "Clerk" as the case may be.

0~~~~~~~~~~~~~~~~~~~~~~~~~~


